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EFFECT OF MISREPRESENTATION BY THE CASHIER OF A 
‘ONE MAN BANK’”’ 


In an action entitled Maryland Casualty Company v. First State 
Bank of Dewar, 215 Pace. Rep. 783, it was recently held by the Supreme 
Court of Oklahoma that whete the directors of a bank permit the 
cashier to take general charge and management of the business, the bank 
is bound by representations made by the cashier in procuring the exe- 
ecution of a bond guaranteeing his fidelity. 

The First State Bank of Dewar brought the action to recover on a 
bond given by Seott W. Whitehead, cashier of the bank, with the Mary- 
land Casualty Company as surety. The bond sued upon indemnified 
against losses oceurring by reason of any embezzlement or larceny of the 
bank’s funds which might be committed by Whitehead. 

In its complaint the bank alleged various defaults on the part of 
Whitehead which it claimed constituted items of recovery under the bond. 

The Maryland Casualty Company, in its answer, admitted the 
execution of the bond. The answer also stated that, as a condition on 
which the bond was issued, the plaintiff bank on February 25, 1916, 
executed and delivered to the defendant its statement certifying that 
Whitehead had been continuously in its employ since January 20, 1914, 
and had faithfully and honestly accounted for all money and property in 
his control or custody and had never been in default at any time. 

The defendant further alleged that by the provisions of the bond, the 
plaintiff and the defendant agreed that the acceptance and retention 
of the bond should be considered as conclusive evidence that the plain- 
tiff consented and agreed to all the terms, conditions, and provisions 
contained therein. The bond also provided that all written statements 
made by the plaintiff in connection with the bond were warranted by it 
to be true, and that if any such statement should be found to be untrue 
in any particular, the bond should become void. 

The casualty company claimed that the statement made by the 
plaintiff in procuring the bond was false, untrue and a misstatement of 
fact. In support of this claim, the defendant offered to prove that on 
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the date of the statement in question, and on the date that the bond was 
executed the cashier had not faithfully and honestly accounted for all 
money and property in his control and, furthermore, had been in default 
to the plaintiff many times prior to the time when the statement was 


made. 

The plaintiff sought to prove that the misrepresentations had been 
made by the cashier and not by the bank. It set forth the fact that 
the statement showed on its face that it had been signed for the bank 
by Whitehead. It appeared that Whitehead had had complete control of 
the management of the bank. There was no evidence to show that any 
of the other officers of the bank had ever seen the bond. The casualty 
company had sent it to the bank, where it was received by Whitehead 
and forwarded by him to the state banking board, which by the laws 
of Oklahoma is the custodian of the bonds of officers of state banks. 

From these facts, the plaintiff bank argued that the cashier, who 
was obliged to procure the bond, had acted in his own interest and 
contrary to the interests of the bank in making the misrepresentations 
complained of, and that therefore the bank was not bound by his 
false statements. 

The court, in refusing to uphold the contentions of the plaintiff, 
ruled that if the bank wished to avail itself of the benefits secured to it 
by the bond, it must take them subject to any defense the casualty com- 
pany might have by reason of the cashier’s representations made in ob- 
taining the bond. The court stated the rule to be that where the directors 
of a bank allow the cashier to take the general charge and management 
of the business and contracts of the bank, all contracts made within the 
scope of the power of the bank are binding upon it. 

In its decision, the court said: 

‘‘The record discloses, and counsel for the respective parties admit, 
that the plaintiff bank was a ‘one man bank’ and Scott W. Whitehead 
was that one man, and it follows that such situation could only have 
existed and been brought about by the action or non-action of the board 
of directors of the plaintiff bank. In this situation the plaintiff bank 
is not in a position to complain at the action of Scott W. Whitehead, its 
cashier, in the matter of making application to the defendant bonding 
company for the bond sued upon, and in furnishing the defendant with 
the certificate containing the alleged false statement urged as a defense 
in this action. 

“*It is no answer to this proposition for counsel to say that Scott W. 
Whitehead was acting for himself in this transaction in face of the dis- 
closures in the record that it was a one man bank. He. by virtue of this 
one man power, was the agent of the bank, clothed with power to make 
the certificate complained of, and when the bank accepted the bond and 
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claimed the benefits under it, it took the same burdened with any .and 
all valid defenses that the surety might have thereto.’’ 

One member of the court dissented on the ground that the cashier 
had not been carrying on the business of the bank when he executed 
the statement containing the false representations. This dissenting 
member argued that under the Oklahoma law it is necessary for a 
cashier to procure a bond for himself. It is not the duty of the bank 
to procure such a bond, but the duty of the cashier. In making appli- 
eation for a bond, the cashier acts for himself and not for the bank. The 
company required the applicant to obtain a certificate from. his employer. 
This was no business of the bank, nor was it the duty of the bank to 
give such a certificate. Whitehead acted for himself alone and not 
for the bank when he drew up the required statement and signed the 
name of the bank to it. The bank, therefore, in his opinion, was not 
at all concerned with the means used by its cashier in obtaining the bond 
and should not be made to suffer on account of his misrepresentations 


SEEK 


STATE CANNOT PASS LAW PROVIDING FOR ESCHEAT OF 
NATIONAL BANK DEPOSITS 


National banks are instrumentalities of the federal government, and, 
though their contracts and dealings are subject to the operation of gen- 
eral, undiscriminating, state laws, which are not in conflict with the 
objects and purposes of federal legislation, a state law which attempts 
to define the duties or control the affairs of national banks, in conflict 


with the laws of the United States, or which frustrates the purposes of 


national legislation or impairs the efficiency of national banks, is void. 

Under these general principles, the United States Supreme Court 
has decided that the California statute, which provides that bank de- 
posits, including deposits in national banks, unclaimed and dormant for 
20 years, shall escheat to the state, is invalid. This decision was made 
in the case of First National Bank of San Jose v. State of California, 
43 Sup. Ct. Rep. 602. The statute in question is §1273 of the California 
Code of Civil Procedure and it declares as follows: 

‘* All amounts of money heretofore or hereafter deposited with any 
bank to the credit of depositors who have not made a deposit on said 
account or withdrawn any part thereof or the interest and which shall 
have remained unclaimed for more than 20 years after the date of such 
deposit, or withdrawal of any part of principal or interest, and where 
neither the depositor nor any claimant has filed any notice with such 
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bank showing his or her present residence, shall, with the increase and 
proceeds thereof, escheat to the state.”’ 

It further directs the Attorney-General to institute actions in the 
Superior Court for Sacramento county against banks and depositors to 
recover all such amounts—‘and if it be. determined that the moneys 
deposited in any defendant bank or banks are unclaimed as hereinabove 
stated, then the court must render judgment in favor of the state de- 
claring that said moneys have escheated to the state and commanding 
said bank or banks to forthwith deposit all such moneys with the state 
treasurer, to be received, invested, accounted for and paid out in the 


same manner and by the same officers as is provided in the case of other 


escheated property.’’ 

This proceeding was brought by the Attorney-General of the State 
of California against the First National Bank of San Jose under the 
statute above quoted, to escheat to the state a certain Geposit in the bank. 

It appeared that for more than 20 years, prior to the institution of 
the action, there had been on deposit in the defendant bank, to the 
credit of P. A. Campbell, the sum of $1,192.25; that for more than 20 
years the said P. A. Campbell had made no deposit or withdrawal from 
the account ; that the date of the last transaction between Campbell and 
the bank in connection with the deposit was November 10, 1880; that 
the address of Campbell was unknown to the officers of the bank and that 
the name of the depositor, and the particulars concerning the deposit, 
were published in the annual statement of the bank filed with the State 
Comptroller in January, 1917, as required by law. 

In holding that this law, providing for the escheat of deposits in 
national banks, is invalid and that the state of California, therefore, was 
not entitled to the deposit, the court said : 

‘Section 5136, U.S. Revised Statutes (Comp. St. $9661) confers upon 
national banks power to receive deposits, which necessarily implies the 
right to accept loans of money, promising to repay upon demand to 
lender or his order. These banks are instrumentatities of the federal 
government. Their contracts and dealings are subject to the operation 
of general and undiscriminating state laws, which do not conflict with 
the letter or the general object and purposes of congressional legislation. 
But any attempt by a state to define their duties or control the conduct 
of their affairs is void, whenever it conflicts with the laws of the United 
States or frustrates the purposes of the national legislation, or impairs 
the efficiency of the bank to discharge the duties for which it was 
created. Davis v. Elmira Savings Bank, 161 U. S. 275, 283, 288, 290, 
16 Sup. Ct. 502, 40 L. Ed. 700. 

‘*Plainly, no state may prohibit national banks from accepting de- 
posits, or directly impair their efficiency in that regard. And we think, 
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under circumstances like those here revealed, a state may not dissolve 
contracts of deposit even after 20 years and require national banks 
to pay to it the amounts then due; the settled principles stated above 
oppose such power. 

‘*Does the statute conflict with the letter or general object and pur- 
poses of the legislation by Congress? Obviously, it attempts to qualify 
in an unusual way agreements between national banks and their cus- 
tomers long understood to arise when the former receive deposits under 
their plainly granted powers. If California may thus interfere other 
‘ states may do likewise, and, instead of 20 vears, varying limitations may 
be prescribed—3 years, perhaps, or 5, or 10, or 15. We cannot conclude 
that Congress intended to permit such results. They seem incompatible 
with the purpose to establish a system of governmental agencies specif- 
ically empowered and expected freely to accept deposits from customers 
irrespective of domicile with the commonly consequent duties and lia- 
bilities. The depositors of a national bank often live in many different 
states and countries, and certainly it would not be an immaterial thing 
if the deposits of all were subject to seizure by the state where the bank 
happened to be located. The success of almost all commercial banks de- 
pends upon their ability to obtain loans from depositors, and these might 
well hesitate to subject their funds:to possible confiscation. 

‘‘This court has often pointed out the necessity for protecting fed- 
eral agencies against interference by state legislation.’’ 

This decision is important to national banks, not in California alone, 
but throughout the country as well. Being a decision of the United 
States Supreme Court, a statute in any state, similar to the California 


statute, is invalid under its ruling. 


ke EEL 


THE PAR COLLECTION CASES 
The Georgia Case 

In the case of American Bank & Trust Company v. Federal Reserve 
Bank of Atlanta, 43 Sup. Ct. Rep. 649, the United States Supreme 
Court affirms the decision of the Cireuit Court of Appeals and holds that 
the Federal Reserve banks are acting within their powers in collecting for 
other reserve banks, members or affiliated non-members, checks on any 
bank within their respective districts, if payable on presentation and 
collectible consistently with drawee’s legal rights, without paying an ex- 
change charge, though the drawee is not a member of, or affiliated with, 
the Federal Reserve system, and has definitely refused to assent to clear- 
ance at par. 
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The case further holds that, if a cheek is payable on presentation 
and can be collected consistently with drawee’s legai rights without pay- 
ing an exchange charge, Federal Reserve Banks nave ordinarily the 


same right to present the check to the drawee for payment over. the 
counter as any other bank would have. 

This decision is based on the findings of the lower court to the 
effect that the defendant, Federal Reserve Bank of Atlanta, was not 
inspired by any ulterior purpose to coerce or injure any non-member 


bank which refused to remit at par; that the evidence was insufficient to 
sustain any charge that the Federal Reserve Bank was exercising its 
rights so as to injure or oppress the drawee banks, and that the evidence 
did not sustain the charge that the, Federal Reserve Bank accumulated 
checks upon non-member country banks until they reached a large 
amount and then caused the checks to be presented for payment over 
the counter, in order to compel such banks to keep in their vaults so 
much cash that they would be obliged either to agree to remit at par or 
20 out of business. 

In the opinion of the court, written by Judge Brandeis, it was said: 

‘*A large part of the checks drawn on country banks are sent to 
payees who reside in places other than that in which the drawee bank 
is located. Payment of such a check is ordinarily secured through the 
payee’s depositing it in his local bank for collection. This bank ordi- 
narily used, as the means for presenting the check to the drawee, a clear- 
ing -house and/or correspondent banks. Formerly when the check was 
so presented, the drawee ordinarily paid, not in cash, but by a remittance 
drawn on his balance in some reserve city or by a credit with some 
correspondent. This process of collection yielded to the country bank a 
twofold profit. It earned some profit by the small service charge called 
exchange, which it made for the remittance or tne credit. And it 
earned some profit by using the depositor’s money during the period 
(sometimes weeks) in which the check was traveling the often circuitous 
route, with many stops, from the payee’s bank to its own, and also while 
the exchange draft was being collected. These avenues to profit are, in 
large measure, closed by the Federal Reserve Banks’ course of action. 
These banks do not pay any exchange charges to the drawee. And their 
superior facilities so shorten the time required to collect checks that the 
drawee bank’s balances available for loans are much reduced. Largely 
because of the fact that the reserve banks thus make the collection with- 
out any deduction for exchange, most checks on country banks are now 
routed through the reserve banks. Although there is, as the District 
Court found, no intentional accumulation or holding of checks in order 
to embarrass, the advantages offered by the Federal Reserve Banks 
have created a steady flow in increased volume of checks on country 
banks so routed. That the action contemplated by the Federal Reserve 
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Bank will subject the country banks to certain losses is clear. In order 
to protect them from the resulting loss it would be necessary to prevent 
the Federal Reserve Banks from accepting the checks for collection. For 
these banks cannot be compelled to pay exchange charges or to abandon 
superior facilities.’’ 


The North Carolina Case 


The North Carolina decision, Farmers & Merchants Bank of Monroe, 
N. C. v. Federal Reserve Bank of Richmond, Va., 42 Sup. Ct. Rep. 651, 
involves the validity of the North Carolina statute, Laws of 1921, Chapter 
20, §2. This statute authorizes state banks in North Carolina to charge a 
fee not in excess of one eighth of one per cent on remittances covering 
checks, with a minimum fee of ten cents, and provides that where a check 
is presented over the counter of a drawee bank ‘‘by or through any Fed- 
eral Reserve Bank, post office, or express company, or any respective 
agents thereof’’ such bank shall.be permitted to pay by means of a draft 
drawn upon its reserve deposit. Checks payable to the State or Federal 
government and checks upon which the drawer has expressly specified 
*to the contrary are excepted from the operation of the statute. 

The decision of the Supreme Court of North Carolina, from which 
court the present appeal was taken, held the statute, above referred to, 
to be repugnant to the Federal Constitution and in conflict with the 
Federal Reserve Act, providing that checks received by a Federal Re- 
serve Bank for collection must be collected at par. The effect of the 
decision of the North Carolina court was that where a Federal Reserve 
Bank forwards for collection a check drawn on a non-member bank, the 
Federal Reserve Bank may refuse to receive a remittance for less than 
the face amount of the check sent for collection; and in case the re- 
mittance is for less than the face amount of the check, such check may be 
protested for non-payment. 

The United States Supreme Court, in the present decision, reverses 
the North Carolina court and holds the statute in question to be con- 
stitutional and valid. 

The constitutionality was attacked on several grounds and it was 
held to be free from objection on all of the grounds advanced. The stat- 
ute does not conflict with the provision of the Federal Constitution which 
prohibits a state from making anything except gold and silver coin a 
tender in payment of debts. The reason, as stated by the court, is: 
‘‘The debt of the bank is solely to the depositor. The statute does not 
authorize the bank to discharge its obligation to its depositor by an ex- 
change draft. It merely provides that, unless the depositor in drawing 
the check specifies on its face to the contrary, he shall be deemed to have 
assented to payment by such a draft. There is nothing in the Federal 
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Constitution which prohibits a depositor from consenting, when he draws 
a check, that payment may be made by a draft.’’ 

The statute does not deprive Federal Reserve Banks of the liberty of 
contract without due process of law in violation of the Constitution. 
“To this argument the answer is clear,’’ states the court. ‘‘The purpose 
of the statute, as its title declares, was to promote the solvency of state 
banks. We should, in the absence of controlling decision of the highest 
court of the state to the contrary, construe the statute not as authorizing 
payment in a ‘bad’ draft, but as authorizing payment in such exchange 
drafts only as had customarily been used in remitting for checks. So 
construed the statute is merely an exercise of the police power, by which 
the banking business is regulated for the purpose of protecting the pub- 
lic, and promoting the general welfare.’’ 

Finally, the statute does not deny the Federal Reserve Banks the 
equal protection of the laws in violation of the Constitution. This 
objection was based on the ground that the statute deals only with collee- 
tions made by a Federal Reserve Bank, post office or express company. 
‘*Tf the legislature finds,’’ it is written in the opinion, ‘‘that a particular 
instrument of trade war is being used against a policy which it deems 
wise to adopt, it may direct its legislation specifically and solely against } 
that instrument. Central Lumber Co. v. South Dakota, 226 U. S. 157. 
If it finds that the instrument is used only under certain conditions, or 
by a particular class of concerns, it may limit its prohibition to the 
conditions and the concerns which it concludes alone menace what it 
deems the public welfare. The facts recited above disclose ample ground 
for the classification made by the legislature. Hence, there was no 
denial of equal protection of the law.’”’ 





Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


BANK’S RIGHT TO RECOVER ON POLICY OF 
BURGLARY INSURANCE 


National Surety Company v. First State Bank of Hawley, Court of 
Civil Appeals of Texas, 251 S. W. Rep. 303 


The plaintiff bank took out a policy of burglary insurance with 
the defendant surety company, covering the contents of its safe. The 
policy provided that only ten per cent. of the amount of a loss 
would be paid on property left within the safe but not within the 
inner steel chest contained in the safe. Burglars broke into the 
safe and also into the inner steel chest and took therefrom secur- 
ities of the value of $5,178.78, including certain Liberty Bonds and 
War Savings Stamps belonging to customers of the bank. 

Within the inner chest of the safe was a smaller steel chest, or 
‘‘eash box,’’ as it was ealled by some of the witnesses, which was 
not broken into. The surety company claimed that this was the 
inner steel chest referred to in the policy and that the ten per cent. 
clause above mentioned applied, because the stolen securities had 
not been placed within it. 

It was held that placing the securities within the inner steel 
chest of the safe, though not within the smaller chest, referred to 
as the ‘‘eash box,’’ satisfied the requirements of the policy and 
made the surety company liable for the loss. 

Judgment was given against the company for $3,254.72, the 
amount of the loss after deducting the value of the Liberty Bonds 
and War Savings Stamps belonging to the bank’s customers. 


Appeal from District Court, Jones County; W. R. Chapman, Judge. 

Suit by the First State Bank of Hawley against the National 
Surety Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Templeton, Beall, Williams & Worsham, and A. S. Rollins, all of 
Dallas, for appellant. 

Joe Randel, of Hamlin, and J. H. Sinnott and W. B. Lewis, both of 
Dallas, for appellee. 

NOTE—For similar decisions see Banking Law Journal Digest (Seconda 
Edition) § 470. 
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WALTHALL, J.—The First State Bank of Hawley brought this 
suit against the National Surety Company to recover on a burglary 
policy issued by the National Surety Company, alleging in substance 
that during the life of said policy the appellee bank suffered a loss 
by burglary, covered by the policy, aggregating $5,178.78, which loss 
was made up of cash, Liberty Bonds, ete., itemized, and belonging to 
the appellee bank, one item of the amount sued for of $1,922.61 
representing Liberty Bonds and war savings stamps belonging to cus- 
tomers of the bank, and placed in the bank on terms stated, and con- 
tained inside a Mosler safe vault, and inside that part and inner chest 
thereof which, by the terms of the policy, make appellant company 
liable for the full value of the loss sustained. 

The National Surety Company answered that the policy sued on 
contained a provision, in effect, that ten per cent. of the policy and no 
more could be recovered in case the property lost was not contained in 
the inner steel burglar-proof chest contained in the safe, and that ten 
per cent. only could be recovered for loss from any safe containing a 
steel burglar-proof chest, unless the loss is effected from within the 
said chest after both forcible entry into the safe, and forcible entry 
into the chest; that the safe covered by the policy contained within 
the burglar-proof vault an inner steel burglar-proof chest which was 


not broken into, and that all of the property lost by the appellee bank 
was situated outside of such inner steel burglar-proof chest, and for 
that reason the bank would be entitled to recover on the policy the 
property damage and ten per cent. on the $8,000 policy, which amounts 
aggregate $1,566.10, payment of which amount the appellant company 
tendered. 


The court submitted the case to the jury on the one issue as to 
whether or not the money and securities belonging to the bank were 
taken from the inner steel burglar-proof chest. The surety company 
objected to the charge on the ground that there was no issue of fact 
to submit to the jury, and the court should instruct the jury in its 
favor, and submitted a general charge to that effect. 

The jury answered the submitted issue in the affirmative, and the 
court entered judgment for the bank for $3,254.72, being the amount 
sued for, less the $1,922.61 representing the customers’ Liberty Bonds 
and war savings stamps. 

Appellant, under its three propositions, contends that the un- 
disputed evidence showing there was in the safe an inner steel 
burglar-proof chest, and that nothing was taken from this chest by the 
burglars, there was no issue of fact to be submitted to the jury, and 
the court should have instructed the verdict in appellant’s favor, 
except as to the property damage and ten per cent. of the policy as 
admitted and tendered by appellant. 
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The provision in the policy relied on by appellant reads: 


‘‘No. 10. Ten per cent. and no more of the amount of insurance 
attaching specifically on contents of any safe containing an inner steel 
burglar-proof chest shall automatically apply, if the safe is burglar- 
proof, on money and securities in said safe outside of its inner chest, 
and if the safe is fireproof only, then said ten per cent. and no more 
shall apply only on securities, silver and subsidiary coin in the said 
safe outside of its inner chest.’’ 


The evidence, we think, sustains appellee’s contention that the 
apartment in the safe back of the inner or middle steel burglar-proof 
door and in the safe vault proper, and itself an inner steel burglar- 
proof chest, is the inner chest referred to in the policy, from which, 
if the money was taken, the insurer would be liable for the full value 
of the money taken. That inner chest, as shown by the evidence, fully 
meets all of the terms and conditions of the policy and from which the 
uncontroverted evidence shows the money was taken. There was 
another chest much smaller in size inside the inner vault of the safe 
to which the witnesses referred, and designate as the ‘cash box,’’ 
which smaller chest or box also meets all of the requirements of the 
policy, and from which no money was taken. In the absence of any- 
thing in the policy itself, or in the evidence identifying the cash box 
as the inner chest referred to in the policy, we see no good reason for 
holding that the cash box, rather than the larger steel chest, is the one ~ 
referred to in the policy. Both chests were used by the bank as 
receptacles for money. 

Finding no reversible error, the case is affirmed. 


MEMORANDUM ON CHECK DOES NOT PUT 
BANK ON NOTICE 


Roberts v. Drovers’ National Bank, Court of Appeals of Kentucky, 251 
S. W. Rep. 198 


The defendant, Roberts, purchased three mules in East St. 
Louis, to be shipped to him in Kentucky, and gave the seller a 
check on the defendant bank in Bardwell, Ky., for $275 in payment. 
On the check were written the words ‘‘For three sound mules.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 197, 412, 
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The plaintiff bank cashed the check for the payee after wiring to 
the defendant drawee: ‘‘ Will you pay check signed W. A. Roberts, 
$275?’’ and receiving the drawee’s answer: ‘‘ Will pay check signed 
W. A. Roberts, $275.’’ 

When the mules arrived in Kentucky, the defendant, Roberts, 
was displeased with them and instructed the defendant bank not to 
pay his check. In this action brought by the plaintiff bank on the 
check, it was held that the plaintiff could recover. The words ‘‘for 
three sound mules,’’ written on the check, did not put the plaintiff 
bank on notice so as to deprive it of the character of a holder in 
due course. 

It was also held that the defendant bank was liable. The bank’s 
liability apparently rested on the ground that its telegraphic 
promise to pay the check amounted to a certification. 


Appeal from Circuit Court, Carisle County. 

Action by the Drovers’ National Bank against W. A. Roberts and 
another to recover the amount of a check. Judgment for plaintiff, and 
defendants appeal. Affirmed. 

J. F. Nichols, of Bardwell, for appellants. 

John E. Kane, of Bardwell, for appellee. 


SAMPSON, C. J.—Appellant Roberts was in East St. Louis, IIL, 
on March 20, 1918. On that day he purchased three mules from E. 
Lawler at the price of $275 and gave to Lawler a check for that amount 
on the First National Bank of Bardwell, Ky. The mules were shipped 
to Kentucky by Lawler. Very soon after the giving of the check Lawler 
took it to the Drovers’ National Bank, East St. Louis, and cashed it. 
Before cashing it the bank, at the instance of Lawler, sent the follow- 
ing telegram to the First National Bank of Bardwell, Ky.: ‘‘ Will you 
pay check signed W. A. Roberts, $275?’’ To which telegram the First 
National Bank of Bardwell answered: ‘‘ Will pay check signed W. A. 
Roberts, $275.’’ On the face of the check are these words: ‘‘For three 
sound mules.’’ 

When the mules arrived in Kentucky, Roberts was displeased with 
them and directed the First National Bank of Bardwell not to pay the 
check, and it declined to do so. Thereupon the Drovers’ National 
Bank brought this action against Roberts to recover the $275 on the 
check. Later it joined the First National Bank of Bardwell as a party 
defendant. At the conclusion of the evidence, the court, on motion of 
the plaintiff bank, directed the jury to find and return a verdict for it, 
and of this ruling the appellants, First National Bank and Roberts, 
complain on this appeal. 

It is insisted that the words on the face of the check ‘‘for three 
sound mules’’ gave to the appellee bank notice of the defect in the 
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title of Lawler, or rather gave the bank information that the check was 
given on a conditional sale or warranty of soundness and was not an 
absolutely irrevocable agreement to pay $275. Appellants further 
insist that the East St. Louis bank was not a holder in due course and 
rely upon subsection 56 of section 3720b, Kentucky Statutes, which 
reads: 


**To constitute notice of an infirmity in the instrument or defect in 
the title of the person negotiating the same, the person to whom it is 
negotiated must have had actual knowledge of the infirmity or defect, 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.”’ 


It is not contended by appellants that the East St. Louis bank had 
actual knowledge of an infirmity or defect in the check at the time or 
before it cashed it, but it insists that the words ‘‘for three sound 
mules’’ furnished such facts to the bank that, in taking the check, 
amounted to bad faith. We cannot agree with this reasoning. The 
mere fact that the words ‘‘for three sound mules’’ were placed on the 


face of the check did not take away from it an absolute promise to pay. 
Suppose, in place of the words quoted, the check had stated ‘‘for three 
white mules’’ or ‘‘for three wagon mules,’’ would it be contended that 
the words indicated a conditional promise to pay, or a conditional 


trade between the original parties? Generally the words placed upon 
the line after the word ‘‘for,’’ on the face of the check, are used as a 
memorandum by the maker of the check to remind him of the nature 
of the transaction in which the check was given, and are not intended to 
give notice to the bank that the check is or was given in a conditional 
transaction. If banks were required to look to such words on the face 
of checks before paying, and when the words employed gave the impres- 
sion that the maker of the check was paying the money only on condi- 
tion that the articles purchased were of a certain kind and character, 
and the bank was required to investigate each transaction before pay- 
ing the checks, all avenues of commercial intercourse would be closed 
and our business would be at a standstill. The purpose of the Negoti- 
able Instruments Act was to relieve banks of the necessity of looking to 
the fulfillment of all contracts, and of relieving banks of making 
inquiry as to the nature and uprightness of each deal before paying 
notes and checks which are regular on their face. We do not think 
that subsection 56 of section 3720b, Kentucky Statutes, aids appellants’ 
contention. Upon the contrary it seems to support the contention of 
appellee. 

The First National Bank of Bardwell, having wired its willingness 
to pay the check before appellee bank cashed it, is bound for its pay- 
ment. 

For the reasons indicated the judgment is affirmed. 
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MONEY DEPOSITED TO PAY CERTAIN CHECK 
CANNOT BE DIVERTED 


First National Bank of Ashland v. Prickett, Court of Appeals of Al- 
abama, 95 So. Rep. 920 


One Randall deposited a sum of money in the defendant bank 
for the purpose of paying a certain specified check. The plaintiff 
subsequently deposited in the defendant bank a check drawn by 
Randall, which was charged against Randall’s account, paid out of 
the special deposit referred to and credited to the plaintiff’s 
account. When the president of the defendant bank discovered 
this, he caused the credit to be revoked and the money deposited 
by Randall was used in payment of the check for which it was 
intended. The plaintiff then brought this suit against the defendant 
bank. It was held that the plaintiff could not recover. The money 
deposited by Randall was deposited for the purpose of paying a 
certain check and it could not be diverted to the payment of the 
check held by the plaintiff or to any other purpose. 


Appeal from Cireuit Court, Clay County; W. L. Longshore, Judge. 

Action by J. B. Prickett against the First National Bank of Ash- 
land. Judgment for plaintiff, and‘defendant appeals. Reversed and 
remanded. 


P. O. Randall gave his check for $104 to J. B. Prickett, drawn on 
the First National Bank of Ashland. Thereafter Prickett presented the 
‘check for payment, and was told by Pruet, then president of the bank, 
that Randall had no funds on deposit with which to pay the check, 
but that, if Prickett would leave the check with him (Pruet), he would 
try to collect it for him. The check was not then deposited, but was 
left with Pruet for the purpose stated. 

Subsequently one J. Q. Adams and Randall executed a note to the 
bank and secured a loan of $225. It was agreed between Randall, 
Adams, and one White, Pruet’s successor as president of the bank, 
that the money so borrowed was to be used for the special purpose of 
purchasing a house-moving outfit from one Slaughter, and that the 
money should be placed to the credit of Randall and payable on his 
check to Slaughter. Pruet, who still held Prickett’s check from Randall, 
being informed by an employee of the bank that a deposit had been 
made to Randall’s favor, made a deposit slip for Prickett, which was 
deposited, Prickett’s account was credited, Randall’s account debited, 
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and there was mailed to Prickett a receipt. White, then president ‘of 
the bank, was absent when this attempted payment was made. 

A check was drawn by Randall in favor of Slaughter for $225. In 
due course it was received by the bank, and payment thereof declined 
because of lack of funds. White, being informed of the fact, directed 
that the attempted payment to Prickett be canceled, and the check in 
favor of Slaughter paid in accordance with his agreement with Adams 
and Randall. Thereupon Prickett was notified of the withdrawal of 
the credit, his account was debited to the amount of $104, Randall’s 
account was credited by a like amount, and the check in favor of 
Slaughter for $225 was paid. 

Thereafter Prickett brought this suit against the bank. The trial 
court, sitting without a jury, rendered judgment for the plaintiff, and 
from that judgment the defendant prosecutes this appeal. 

Garrison & Gay, of Ashland, for appellant. 

Pruet & Glass, of Ashland, for appellee. 


BRICKEN, P. J.—The complaint fails to aver, and the evidence to 
show, that there was due demand made on the bank for payment after 
the deposit of $104 was transferred to the account of Mr. Randall, in 
correction of error in the first deposit to the account of Prickett, paid 


out of the Randall-Adams special fund. The requisite conditions 
precedent to a collection against a bank for funds on general deposit in 
such bank, and subject to withdrawal, were discussed in First National 
Bank of Montgomery v. Williams, 206 Ala. 394, 90 South. 340; Me- 
Creless v. Tenn. Valley Bank (Ala. Sup.) 94 South. 722; Tobias v. 
Josiah Morris & Co., 126 Ala. 535, 28 South. 517. 

A special deposit in a bank, or moneys for a specific purpose, 
remains the property of the depositor, or the beneficiary of the special 
deposit, as the case may be, until the terms of such deposit or escrow 
have been complied with, or until such terms have been modified by 
the parties at interest. Jones v. First National Bank, 206 Ala. 203, 
89 South, 437; First National Bank v. Hall, 119 Ala. 64, 24 South. 526; 
First National Bank v. Henry, 159 Ala. 367, 49 South. 97; Hutchinson 
v. National Bank of Commerce, 145 Ala. 196, 41 South. 143. 

The preponderance of the evidence was such as to plainly and 
palpably show that the judgment is wrong. Cobb v. Malone, 92 Ala. 
630, 9 South. 738. The evidence shows without dispute that the $225 
was in fact borrowed from the bank by Mr. Adams on note given by 
him and Mr. Randall for $235. The proceeds were deposited in said 
bank to the credit of the makers of the note for a specific purpose—to 
pay a certain and designated draft to ‘‘Dr. Slaughter for a house- 
moving outfit.’’ No part of such funds, under the law of such deposit, 
could be diverted or applied by the bank, without consent of Adams 
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and Randall, to a different use or purpose. An erroneous or temporary 
diversion of the same by one of the officials or agents of the bank was 
not binding on it in such sense as that it could not recharge the same 
to the ‘‘mistaken depositor’s aeccount,’’ and eredit that amount to the 
true or special deposit account. McCreless v. Tenn. Valley Bank, 
supra. There was no question of the right of a bona fide third person 
in the moneys thus surcharged by the bank. 

The original draft or check left with the bank for collection by 
J. B. Prickett was drawn in his favor by P. O. Randall, and by error 
paid, or reported as paid, by the misappropriation of a part of the 
proceeds of the special deposit in question. In the act of the attempt 
at collection of Prickett’s check by the bank, the bank was the agent of 
the payee, the plaintiff, and any error made by such agent in such 
attempt at collection must be visited upon Prickett as the principal in 
such action. The correction as to plaintiff’s account was made in due 
course and according to the justice of the cireumstances. 

If the court erred in overruling demurrer to the complaint, it is 
immaterial, since there was error in rendering judgment against the 
defendant. 

The judgment of the circuit court is reversed, and the cause is 
remanded. 

Reversed and remanded. 


NOTE SECURED BY MORTGAGE PROVIDING 
THAT MORTGAGOR WILL PAY TAXES 
HELD NEGOTIABLE 


Peterson v. Kuhn, Supreme Court of Nebraska, 193 N. W. Rep. 756 


A note was made by one Kuhn and secured by a mortgage on 
certain real estate. The mortgage contained a clause that ‘‘the 
parties of the first part (Kuhn) hereby agree to pay all the taxes 
and assessments levied upon * * * the holder of the mortgage 
for and on account of the same.’’ A statute of Nebraska provides 
that where a mortgagor agrees to pay the taxes on the mortgage 
they should be assessed against him and become a lien on his land. 

The original mortgagee assigned the note and mortgage to the 
plaintiff in this action. Kuhn subsequently paid the amount of the 
indebtedness to the original mortgagee, but failed to obtain the note 
and procure the release of the mortgage. 
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The plaintiff sued to foreclose the mortgage. Kuhn contended 
that the note was non-negotiable because it and the mortgage were 
executed as part of a single transaction and when construed 
together the above quoted clause rendered the amount due uncer- 
tain. Consequently, he claimed that pdyment to the original mort- 
gagee was payment to the holder. 

It was held that the plaintiff was entitled to succeed in his suit. 
Under the Nebraska statute above mentioned a note secured by real 
estate mortgage which provides that the mortgagor should pay the 
taxes levied against the mortgage or debt secured thereby, is negoti- 
able notwithstanding the fact that the note and mortgage were 
parts of a single transaction. 


Action by Clarence 8. Peterson against Louis F. Kuhn and others. 
From a judgment for plaintiff, Louis F. Kuhn and certain other 
defendants appeal. Affirmed. 

Chas. L. Whitney, of Aurora, and Horth & Ryan, of Grand Island, 
for appellants. 

J. H. Grosvenor, of Aurora, for appellee Lulow. 

Hainer, Craft, Edgerton & Fraizer, of Aurora, for appellee 
Peterson. 


BUTTON, District Judge.—This was an action to foreclose a mort- 
gage for $800 against lot 12, block 17, south addition, Aurora, 
Nebraska. Louis F. Kuhn, on April 17, 1918, procured a loan from 
W. C. Wentz Company and gave his note to the company therefor, 
secured by a mortgage on the real estate as above. The W. C. Wentz 
Company sold and assigned this note and mortgage to Clarence S. 
Peterson for $800 before maturity. Peterson took the note and mort- 
gage and deposited them in the Fidelity State Bank of Aurora, 
Nebraska. When the interest fell due the bank notified Kuhn, but was 
reminded that the note and interest coupons were payable at the W. C. 
Wentz Company. The bank collected the interest at the office of said 
company. Before the note was due Kuhn sold the real estate to John 
Lulow. Lulow refused to assume the mortgage against the real estate, 
so Kuhn undertook to pay off the indebtedness, and did pay to the 
Wentz Company the amount thereof, but failed to obtain the note and 
procure the release of the mortgage. When the note fell due this ac- 
tion was instituted, and Lulow and Kuhn were made parties defendant. 
John Lulow died, and now Charley Lulow, as administrator of John 
Lulow’s estate, has been substituted. The administrator asked that 
he be given judgment against Kuhn for the amount due in ease the 
court found for appellee Peterson. The court found for appellee 
Peterson and determined the amount due and awarded foreclosure and 
gave the administrator judgment against Kuhn. Kuhn has appealed 
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to this court and now seeks a reversal of the judgment: and decree of 
the lower court. 

Appellants now contend the W. C. Wentz Company was the agent 
of Peterson, and hence the payment to the company discharged the 
debt. And appellants also contend the note was non-negotiable and that 
payment to the original mortgagee is payment to the holder. There is 
no evidence at all that the W. C. Wentz Company was authorized by 
Peterson to act for him. Appellants contend, however, that since the 
note and coupon interest notes recited on their faces that they were 
payable at the W. C. Wentz Company, and that the Fidelity State 
Bank, agent for Peterson, collected the interest there, these facts gave 
the Wentz Company ostensible and apparent authority to collect the 
same, and payment to said company discharged the debt and satisfied 
the mortgage. 

Ostensible authority, as used in the law of agency, presupposes the 
existence of the relation of principal and agent. This relation may 
exist by express words or agreement of the parties, or it may result 
from conduct of the parties such as will estop them from denying the 
relation. In the case at bar, Peterson’s agent did exactly what the in- 
terest coupon notes required it to do, that is, presented the notes at 
the W. C. Wentz Company for payment. This provision was placed 
in the notes for the accommodation of the maker and Peterson had 
nothing to do with it. Manifestly it was the duty of the maker, when 
he attempted to pay the note, to demand and procure it at the time 
of payment. He cannot now escape from his own careless act, because 
Peterson accepted his interest at the hands of the company where 
Kuhn, as maker of the notes, said the holder of the notes should 
receive it. Peterson never had but the one transaction with the W. C. 
Wentz Company. This was the purchase of the note and mortgage. 
Peterson immediately took the note and mortgage to his bank and had 
no more to do with the Wentz Company nor any member thereof. 
Under such circumstances the evidence is entirely insufficient to show 
authority of the W. C. Wentz Company to act for Peterson for any 
purpose. 

‘*Qstensible authority to act as agent may be conferred if the 
party to be charged as principal affirmatively or intentionally, or by 
lack of ordinary care, causes or allows third persons to trust and act 
such apparent agency.’’ Thomson y. Shelton, 49 Neb. 644, 68 N. W. 
1055; Rehmeyer v. Lysinger, 109 Neb. —-—, 192 N. W. 337; Taylor 
v. Flodman, 109 Neb. ——. 192 N. W. 340; Holt v. Schneider, 57 Neb. 
523, 77 N. W. 1086; Phoenix Ins. Co. v. Walter, 51 Neb. 182, 70 N. W. 
938. See, also, Creighton v. Finlayson, 46 Neb. 457, 64 N. W. 1103; 
Brown v. Eno, 48 Neb. 538, 67 N. W. 484; Gilbert v. Garber, 62 Neb. 
464, 87 N. W. 179; Campbell v. O’Connor, 55 Neb. 638, 76 N. W. 167. 
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Appellants further contend that the note was non-negotiable, and 
hence Peterson had notice that payment could be made at the W. C. 
Wentz Company. The cases of Garnett v. Meyers, 65 Neb. 287, 91 
N. W. 400, 94 N. W. 803, Consterdine v. Moore, 65 Neb. 296, 91 N. W. 
399, 96 N. W. 1021, 101 Am. St. Rep. 620, Bradbury v. Dillon, 65 Neb. 
300, 91 N. W. 1126, and Northern Counties Investment Trust v. Edgar, 
65 Neb. 301, 303, 91 N. W. 402, 96 N. W. 1022, are cited in support of 
this contention. 

The principle of negotiability is that the instrument must show on 
its face certainty as to the amount to be paid at maturity. Hence, a 
note and mortgage securing it, executed as part of a single transaction, 
when construed together, may contain provisions that will render the 
note non-negotiable. The above decisions were rendered in 1902. The 
court, applying the above principle in the above cases, said that the 
language in the mortgage, ‘‘the said parties of the first part hereby 
agree to pay all the taxes and assessments levied upon * * * the 
holder of the mortgage for and on account of the same,’’ produced this 
uncertainty and rendered the note non-negotiable. The court then held 
that the maker, without notice of a transfer, could make payment to 
the payee named in the note and mortgage. The court said such 
agreement rendered the amount that the holder of the note could 
demand on the indebtedness itself uncertain, and the note non-negoti- 
able in the hands of one who took it with notice. In 1911 there was 
some legislation on the subject. This legislation was amended later 
and is now found as sections 5950-5954, Comp. St. 1922. Section 5952 
reads in part as follows: 


‘*When any mortgage contains a condition that the mortgagor shall 
pay the tax levied upon the mortgage or the debt secured thereby, the 
mortgage shall not be entered for separate assessment and taxation, 
but both interests shall be assessed and taxed to the mortgaor or 
owner of the real estate. An agreement of this character in the mort- 
gage shall not destroy the negotiability of any note secured thereby.’’ 


Prior to this legislation, if the mortgagor failed to live up to his 
contract, contained in the mortgage, to pay the taxes, the mortgagee 
had to pay them and add them to his mortgage, for the taxes ran 
against the mortgagee. This rendered uncertain the amount to be 
paid at maturity of the note, and the note and mortgage, being parts 
of a single transaction, were construed together, and the maker of the 
note, without notice of a transfer of the note ane mortgage, could make 
payment to the original payee. 

Since the above legislation, no uncertainty exists. Where the 
mortgagor agrees to pay the taxes, they are assessed against him and 
become a lien against his land, and the mortgagee’s note and mortgage 
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remain absolutely definite and certain as to the amount due at 
maturity. It might be noticed in this connection, also, that the negoti- 
able instruments act, section 4616, Comp. St. 1922, provides that the 
negotiable character of an instrument is not affected by a provision 
which ‘‘waives the benefit of any law intended for the advantage or 
protection of the obligator.’’ The reason upon which the above deci- 
sions are predicated does not exist in cases like the case at bar. There- 
fore, under sections 5950-5954, Comp. St. 1922, a note, secured by a 
real estate mortgage which provides that the mortgagor shall pay the 
taxes levied against the mortgage or debt secured thereby, is negotiable, 
notwithstanding the fact that the note and mortgage are parts of a 
single transaction. 

All parties were before the court. The court had jurisdiction of 
the subject-matter. Having found for appellee Peterson, it was the 
duty of the court to render judgment against Kuhn and in favor of 
Lulow for the amount due under the decree, as Kuhn did not object to 
this procedure. 

The,decree and judgment of the lower court is right, and is 

Affirmed. 


DRAWEE BANK MAY RECOVER AMOUNT PAID 
ON ALTERED NON-NEGOTIABLE DRAFT 


Citizens Bank of Winfield v. Commercial Savings Bank of Guin, 
Supreme Court of Alabama, 96 So. Rep. 324 


One of the plaintiff bank’s depositors drew a non-negotiable draft 
on the plaintiff in favor of J. H. Hollis. The draft was written 
with a lead pencil. A few days later, a person, representing himself 
to be J. H. Hollis, presented the draft to the defendant bank, which 
bank cashed it. At that time, the draft had been raised to $583.40. 
The defendant bank indorsed the draft and collected it in the 
ordinary course of business from the plaintiff. When the fraud was 
discovered, the plaintiff bank was compelled to make the amount 
good to its depositor. It then brought this action against the 
defendant bank. It was held that the plaintiff was entitled to 
recover. 

There was no evidence to show that the plaintiff bank had any 
notice of the alteration other than might have been discovered from 
an inspection of the face of the draft. A bank is not bound to 
know the handwriting in the body of a check or draft drawn upon 
it. It was further held that the negligence of a drawee bank, in 
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paying a raised check or draft, does not prevent a recovery of the 
money by the drawee, unless the person receiving payment has been 
misled to his damage by the action of the drawee bank in making 
the payment. Such a situation arises where the person or bank 
collecting the check does not pay over the amount to the person 
from whom it receives the check until after the check has .been paid 
by the drawee bank. 


Appeal from Cireuit Court, Marion County; J. J. Curtis, Judge. 

Action by the Commercial Savings Bank of Guin against the 
Citizens’ Bank of Winfield. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals under Acts 1911, p. 449, 
§ 6. Affirmed. 

The action is on common counts for money due to plaintiff from 
the defendant, and also on several special counts, which allege the 
facts out of which defendant’s obligation to plaintiff grows. The fol- 
lowing essential facts are shown by the evidence without dispute: 

The plaintiff, the Commercial Savings Bank of Guin (to be referred 
to as the Commercial Bank), had on deposit funds belonging to the 
Western Tie & Timber Company, and on October 28, 1920, the latter 
drew a non-negotiable sight draft on the Commercial Bank in favor of 
one J. H. Hollis, as payee, for the sum of $4.90. Within a day or two 
a person representing himself as J. H. Hollis presented the draft to 
the defendant, the Citizens’ Bank of Winfield (to be referred to as the 
Citizens’ Bank), with the request that it be cashed. The check was 
written in pencil, and when presented to defendant bank its amount 
had been raised, by erasure and substitution, from $4.90 to $583.40. 
Upon its delivery to the Citizens’ Bank, indorsed by the bearer as J. H. 
Hollis, the bank paid to him $583.40, and transmitted it, with its own 
indorsement, to the first National Bank of Birmingham, its regular 
correspondent, for collection, pursuant to which the latter bank indorsed 
it and forwarded it to the plaintiff bank for payment. Plaintiff bank 
duly paid the draft—$583.40—and charged the amount against the 
drawer’s account. In about ten days plaintiff bank was informed by 
the drawer that the draft had been drawn for $4.90, and fraudulently 
altered after delivery to $583.40. The drawer then sued the drawee 
bank, plaintiff herein, and recovered and collected a judgment for the 
difference between the amount of the draft as drawn and as paid, and 
thereafter the drawee bank brought this suit against the Citizens’ Bank. 

There is nothing in the evidence tending to show that plaintiff bank 
had any knowledge or notice, at or before the time it paid the draft, 
that it had been altered after delivery, other than that fact might have 
been discovered or suspected from the appearance of the draft itself. 

W. A. Frost, a bank cashier of experience, testified for defendant 
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that ‘‘it looks like any cashier might discover some irregularity in his 
check.’’ He stated that, in his opinion, it had been altered, giving as a 
reason the visible fact of the different handwriting in the written body 
of the check. 

The cashier of plaintiff bank, who handled the draft and paid it, 
testified that he had no knowledge, nor any notice from any source, 
that the draft had been altered before he remitted the amount of it in 
payment to the collecting bank. 

The trial judge instructed the jury at plaintiff’s request: 


**TIf you are reasonably satisfied from the evidence that the plain- 
tiff had no notice that the check or draft in question had been changed 
or altered before, or at the time, it paid same, and had nothing to put 
it on notice that it had been changed or altered, you should find for 
the plaintiff.’’ 


In his oral charge to the jury the trial judge said: 


**So the question I am leaving to you is whether or not the Commer- 
cial Savings Bank, under the facts in this case, knew that this was a 
raised check, or had knowledge of such circumstances or facts that 
would lead a prudent person to investigate and find that it was a 
raised check.’’ 


The jury found for plaintiff, and there was judgment for $661.53, 
from which defendant appeals. 

E. B. & K. V. Fite, of Hamilton, for appellant. 

W. F. Finch, of Jasper, for appellee. 


SOMERVILLE, J.—The general rule is well settled that— 


‘A bank which pays money by mistake on a raised or altered check 
or draft may recover it back from the person, provided the bank | has 
not been guilty of culpable negligence in making the pay ment.” 7 
Corp. Jur. 691, § 419. 


A more precise statement of the law is made by Judge Freeman as 
follows: 


‘‘The bank or drawee is not bound to know the handwriting in the 
body of the instrument. Where, therefore, money is by mistake paid 
by a bank upon a raised or altered check, or by a drawee upon a raised 
or altered draft, neither party being in fault, it may generally be 
recovered back, as paid without consideration; but if either party has 
been guilty of negligence or carelessness, by which the other has been 
injured, the negligent party must bear the loss.’’ People’s Bank v. 
Franklin Bank, 88 Tenn. 299, 12 S. W. 716, 6 L. R. A. 724, 17 Am. St. 
Rep. 884, note, p. 896, citing many authorities. 
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In the leading case of Marine Nat. Bank v. Nat. City Bank, 59 N. Y. 
77, 17 Am. Rep. 312, it was said: 


‘*Moneys paid upon checks and drafts which have been forgeries, 
either in the body of the instrument or in the indorsements, cr in any 
respect except the name of the drawer, have uniformly been held 
recoverable as for money paid by mistake, and expressly upon the 
ground that payment, as an admission of the genuineness of the in- 
strument, was the same as an acceptance, and only operated as an 
admission of the signature of the drawer.’’ 


The doctrine is clearly stated in Metropolitan Nat. Bank v. Mer- 
chants’ Nat. Bank, 182 Ill. 367, 55 N. E. 360, 74 Am. St. Rep. 180, 
citing 2 Dan. Neg. Insts. § 1661, which says: 


‘*This doctrine is clear and is sustained by authority. The bank is 
not bound to know anything more than the drawer’s signature, and in 
the absence of any circumstances which inflict injury upon another 
party, there is no reason why the bank should not be reimbursed.”’ 


With respect to the negligence of the drawee bank, it is clear, as 
the authorities hold, that it is wholly immaterial, and does not prevent 
a recovery back of the money paid to a holder of the altered check or 
draft unless the holder has been thereby subjected to a loss which he 
would not otherwise have suffered, or unless the negligence is so gross 
as to amount to bad faith, so that the payment was not in fact made 
by mistake. 

In the instant case the defendant bank paid the amount of the 
altered check to the payee, and its status was then fixed and its loss 
complete, so far as the drawee bank was concerned. Payment of the 
draft by the drawee, involving nothing more than a recognition of the 
genuineness of the drawer’s signature, certainly did not alter the posi- 
tion of the defendant bank for the worse, and, whether negligent or 
not, there is no suggestion in the evidence, or otherwise, that the 
drawee’s refusal to pay it would have in any way benefited the defend- 
ant. Nat. Bk. of Commerce v. Nat. Mech. Banking Ass’n, 55 N. Y. 211, 
14 Am. Rep. 232; Crocker Woolworth Bk. v. Nevada Bank, 139 Cal. 
564, 73 Pac. 456, 63 L. R. A. 245, 96 Am. St. Rep. 169, 177. See, also, 
First Nat. Bank v. People’s Bk., 18 Ala. App. 190, 91 South. 324. 

In Alabama Nat. Bank v. Rivers, 116 Ala. 1, 17, 22 South. 580, 67 
Am. St. Rep. 95, an Atlanta bank drew its draft for $2 on the Na- 
tional Park Bank of New York, in favor of one Hall. Subsequently the 
name of the payee was fraudulently changed to Gellhorn, and the 
amount fraudulently changed to $2,000, which amount was paid by the 
Alabama National Bank to Gellhorn on the indorsement of the draft by 
Rivers, and the draft was forwarded for collection through the National 
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City Bank of New York. Payment was refused by the drawee, and 
the suit was against Rivers on his indorsement. But the court 
observed : 


‘As between the drawee, the National Park Bank, and the National 
City Bank, holding the draft for collection as the plaintiff’s agent, 
if the former in fact paid the draft to the latter, the payment, 
assuming the draft to have been raised as alleged, would be treated in 
law as made under a mistake of fact, and if the latter had not in fact 
paid the money over to the plaintiff, but had merely credited its 
account. with the amount, it could have been compelled to refund the 
money to the drawee, and, having refunded it, could have charged 
back to plaintiff the amount credited.”’ 


The same doctrine was stated by way of dictum, arguendo, in 
B’ham Nat. Bank v. Bradley, 103 Ala. 119, 15 South. 440, 49 Am. St. 
Rep. 17. 

It will be noted that, in the case of payment by the drawee bank to 
a collecting bank, as an agent and not as owner, the collecting bank is 
not liable to the drawee bank if the former has paid the amount to its 
principal, and has not the power to recall or cancel the payment. We 
are not concerned with that principle here, since the defendant bank 
was the holder and owner of the altered check, and received payment 
of its proceeds in its own right. 

In the case before us the plaintiff bank was entitled to recover, as a 
matter of law, if it paid the draft to the defendant bank’s collecting 
agent without knowledge of its fraudulent alteration—that is, in good 
faith, under a mistake of fact. 

A single count in general assumpsit would have been an all-sufficient 
complaint. 

As for the defense, besides the general issue, nothing was needed 
other than a plea setting up plaintiff’s negligence, if there was any, with 
an allegation of facts showing that defendant was thereby prejudiced. 

These issues were correctly pointed out by the trial judge, and 
correctly submitted to the jury as decisive of the case. But the issue 
of the plaintiff bank’s negligence was stated far too favorably for the 
defendant, in that it was not required that, in order to negative its 
alleged mistake of fact, plaintiff’s negligence should have been so gross 
as to amount to bad faith, or, if not amounting to bad faith, it should 
have proximately injured defendant and involved it in otherwise 
preventable loss. 

Without going into further details, it will suffice to say that the 
trial judge did not err to the prejudice of defendant in the giving or 
in the refusal of requested instructions. 

In view of what we have said, it is not necessary to discuss the 
rulings of the trial court on the special counts of the complaint, and 
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the various special pleas. This is not a suit on the draft, nor on defend- 
ant’s indorsement thereof, as much of defendant’s pleading and 
argument assumes, but is a suit merely to recover money paid under a 
mistake of fact. The draft is evidence merely of the relation of the 
parties, which is the real foundation of the resulting rights and obliga- 
tions here involved. We are not concerned with questions of liability 
as between indorsers, and sections 5153-5155 of the Code, as to the 
time for bringing suit by an assignee of a non-negotiable chose in 
action, are without application. Nor does the question of the proper 
identification of the payee need to be considered; and in our view of 
the case we have assumed that the defendant bank was without fault 
in that respect. 

On the issue of negligence in dealing with this altered draft, it is 
difficult to see how the defendant bank can claim immunity from a 
fault which it would fasten on the plaintiff, their facilities for discover- 
ing the fraud from the face of the paper being exactly the same. 


As the case is presented by the record, we think the judgment should 
be affirmed. 


Affirmed. 


BANK LIABLE IN PAYING CASHIER’S CHECKS 
WRONGFULLY INDORSED 


Morris & Bailey Steel Company v. Bank of Pittsburgh, Nat. Ass’n., 
Supreme Court of Pennsylvania, 120 Atl. Rep. 698 


Adolph Schwartz, who was indebted to the plaintiff company, 
drew two checks on the defendant bank for the amount of the 
indebtedness. These checks were taken to the defendant bank by 
an agent of Schwartz, who delivered them to the defendant and 
received in return two cashier’s checks payable to the plaintiff’s 
order. 

Instead of delivering the cashier’s checks to the plaintiff, 
Sechwartz’s agent, wrongfully and without authority, indorsed the 
checks, deposited them in his own bank and collected the proceeds. 

The plaintiff had never had in its possession either the original 
checks or the cashier’s checks and, in fact, had no knowledge of the 
issuance of the cashier’s checks. Notwithstanding these facts, it 
was held that the plaintiff was entitled to recover from the bank the 
amount of the cashier’s checks. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 380. 
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Appeal from Court of Common Pleas, Allegheny County; James 
R. Macfarlane, Judge. 

Action by the Morris & Bailey Steel Company against the Bank of 
Pittsburgh, National Association. Judgment for defendant, and plain- 
tiff appeals. Reversed, and a procedendo awarded. 

F. W. Miller, of Pittsburgh, for appellant. 

Howard Zacharias, George D. Wick, and Reed, Smith, Shaw & 
McClay, all of Pittsburgh, for appellee. 


SIMPSON, J.—Plaintiff appeals from a judgment of the court be- 
low in favor of defendant, on points of law raised in the affidavit of 
defense. In considering the right to have such a judgment, no weight 
ean be given to an objection that the statement of claim is too ‘‘ vague, 
indefinite and insufficient to support the action’’; this and all similar 
averments, even if justified, being wholly immaterial in such an inquiry. 
It must appear from the statement itself, ‘‘as a ‘question of law,’ that 
plaintiff is not entitled to recover,’ and if there are real doubts 
regarding this they must be resolved against entering the judgment. 
Rhodes v. Terheyden, 272 Pa. 397, 116 Atl. 364; Franklin Sugar 
Refining Co. v. Lykens Mercantile Co., 274 Pa. 206, 117 Atl. 780. 

The statement avers that one Adolph M. Schwartz, who was a 
depositor in the defendant bank, was and still is indebted to plaintiff 
in two sums of money, in payment for which he, or his agent, Benjamin 
Leder, drew two checks; they were taken by the latter to the defendant 
bank, upon which they were drawn, and in lieu thereof it issued two 
eashier’s checks, ‘‘ payable to the order of the plaintiff, and delivered 
the same to one Benjamin Leder on behalf of the plaintiff,’’ and 
‘‘charged the amounts thereof to the account of the said Adolph M. 
Schwartz, and then and there appropriated the money of the said 
Adolph M. Schwartz, in the amounts of said checks, to the payment 
thereof.’’ Instead of sending the cashier’s checks to plaintiff, Leder 
indorsed them in the name of plaintiff, by himself as attorney, 
deposited them in his own bank, it in turn presented them to defend- 
ant, by which they were ‘‘paid and retained * * * as if actually 
and legally paid.’’ ‘‘Leder had no authority from the plaintiff to 
indorse said cashier’s checks * * * or to appropriate the proceeds 
thereof,’’ and defendant had no right to pay them upon the faith of 
his indorsements. Plaintiff, as soon as it learned of the facts, requested 
defendant to deliver the checks to it, plaintiff; this being refused, the 
present suit was brought. 

Eliminating tautology, and also all allegations which offend against 
the rule forbidding speaking demurrers, the affidavit of defense asserts 
that the averments of plaintiff’s claim are ‘‘generally [too] vague, 
indefinite and insufficient to support the action,’’ in that (1) it ‘‘does 
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not set forth sufficiently any contract made by defendant with the plain- 
tiff’’; (2) it ‘‘does not show that any consideration, valuable or other- 
wise, passed from the plaintiff to the defendant’’; (3) it appears there- 
from ‘‘that neither of said checks had been delivered * * * to the 
plaintiff, and by reason thereof the only action of plaintiff is against 
the said Adolph M. Schwartz on his original indebtedness’’; (4) it 
‘‘does not allege sufficiently a legal demand upon the defendant for 
the amount claimed to be due on said ecashier’s checks’’; (5) it ‘‘does 
not allege plaintiff had any knowledge of or authorized the procure- 
ment of the said cashier’s checks, and does not allege the said plaintiff 
agreed with the defendant or with Schwartz to accept said cashier’s 
checks, or any other checks in liquidation of the indebtedness’’; and 
(6) it ‘‘shows on its face that plaintiff is guilty of such delay in 
notifying the defendant of the illegal and fraudulent indorsement en 
the said cashier’s checks by said Leder, as to prevent any recovery from 
the defendant in this action.”’ 

Overlooking, for present purposes, that some of these suggested 
defenses, if valid at all, may be available only to Schwartz, and limit- 
ing ourselves entirely to the record as now made up, there is, when the 
above-stated rules of law are applied, a plain answer to each of these 
contentions. By the checks in suit defendant contracts to pay the 
amount thereof to plaintiff, or on its order, upon their being presented 
for that purpose; the consideration for so doing being defendant’s 
implied agreement with Schwartz, as its depositor, and the credit of 
those sums against his account. That plaintiff did not know of the 
issuance of, and had not received, either the original or the cashier’s 
checks, are matters of no moment. The latter belonged either to 
plaintiff or Schwartz, who, so far as this record shows, makes no claim 
to them, even if he had a legal right so to do. We must assume Leder 
had authority to draw and deliver the original checks in favor of 
plaintiff, and as the cashier’s checks, issued in lieu of them, were 
intended for plaintiff, it had a right to ratify the action of Leder up 
to the time he received them. This did not operate as a ratification of 
his subsequent wrong in indorsing the checks, his conduct in this 
respect being repudiated both before and by this suit. That plaintiff 
did not agree to accept the checks in liquidation of Schwartz’s 
indebtedness to it is a matter of indifference; unless the parties agree 
otherwise, checks are presumed to have been delivered and accepted 
merely as collateral security (Phila. v. Neill, 211 Pa. 353, 60 Atl. 
1033), and this status continues until they are actually paid. The 
letters attached to the statement constitute an explicit demand for the 
checks, which defendant had wrongfully paid, received, and retained 
though thereby acquiring no title to them or their proceeds. Finally, 
even if we could, at this time, consider defendant’s contention as to 
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delay in giving notice—the burden of proof of the exculpatory fact, if 
any there was, being upon defendant—the record, as now made up, 
discloses no reason why suit within the statutory period, without other 
notice, would not be sufficient. 

Any further statement, at the present time, regarding the law of 
the case, might possibly embarrass the court below at the trial, and this 
court on appeal, if from the evidence produced a jury might find any 
material variation from the averments of the statement, which we must 
now accept as true; for this reason we abstain from further discussion 
thereof. 

As provided in section 20 of the Practice Act of May 14, 1915, 
P. L. 483 (Pa. St. 1920, § 17200), defendant will be entitled to file a 
supplemental affidavit of defense within 15 days after the return of the 
record. Pottash v. Hartenfeld Bag Co., 267 Pa. 96, 110 Atl. 147. 

The judgment of the court below is reversed, and a procedendo 
awarded. 


BANK ENTITLED TO ENFORCE NOTE AS A 
HOLDER IN DUE COURSE 


Third National Bank of Rockford, Ill. v. Phillips, Supreme Court of 
Kansas, 212 Pac. Rep. 671 


The defendant, the maker of a note, gave it to the payee in 
connection with an order for the purchase of talking machines. The 
order provided, among other things, that no installment should be 
due until the first machine was sold. The note was attached to the 
order. The payee detached the note and indorsed and delivered it 
before maturity to the plaintiff bank. The defendant did not plead 
that the plaintiff bank had notice of any defect or infirmity in the 
note, and there was no evidence in the case that the plaintiff had 
such notice. 

It was held that the plaintiff bank was entitled to recover. 
Presumptively it was a holder in due course. 


Action by the Third National Bank of Rockford, IIL, against L. L. 
Phillips. From a judgment for defendant, plaintiff appeals. Reversed 
and remanded, with directions to render judgment for plaintiff. 

F. B. Dodds, of Lawrence, for appellant. 

M. A. Gorrill, of Lawrence, for appellee. 


NOTE—Ffor similar decisions see Banking Law Journal Digest (Second 
Edition) § 412. 
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BURCH, J.—The action was one to recover on a promissory note. 
The plaintiff was defeated, and appeals. 

The defendant gave the Universal Talking Machine Company, of 
Rockford, Ill., an order for talking machines. The price was to be paid 
in installments. The order provided that no installment should be due 
until the first machine was sold, and that if the machine designated as 
Model C was not sold within 12 months, the seller would repurchase, 
provided certain advertising plans had been carried out. Attached to 
the order was the note sued on, concerning which the order provided 
as follows: 


‘*The note herewith is tendered in settlement of this order, and the | 
company is authorized and directed to detach and date same when this 
order is approved and ready for shipment.’’ 


The order was accepted on November 15, 1920, and the machines 
were duly shipped and received by the defendant. The action was 
commenced in May, 1921. The petition alleged the plaintiff purchased 
the note from the payee, for a valuable consideration, before maturity, 
was the owner and holder, and that the note was unpaid. <A copy of 
the note was attached to the petition. The note was negotiable in form, 
and bore the following indorsement, duly signed by the payee: ‘‘Pay 


to the order of Third National Bank, Rockford, Ill.’’ The answer 
pleaded the conditions of the order to which the note had been 
attached, and inability to sell the machines after proper effort. The 
answer further pleaded the plaintiff was not the owner and holder of 
the note, did not acquire it for a valuable consideration before due, and 
that the action was prematurely brought. The answer did not plead 
that the plaintiff’s title was defective, within the meaning of section 
62 of the Negotiable Instruments Act (Gen. Stat. 1915, § 6582), and 
did not plead the plaintiff had notice of the infirmity in the instrument 
relied on, which must have been actual knowledge of the provisions of 
the order, or knowledge of such facts that taking the note amounted to 
bad faith. Neg. Inst. Act, § 63; Gen. Stat. 1915, § 6583. Prima facie, 
the plaintiff was a holder in due course (Neg. Inst. Act, § 66; Gen. 
Stat. 1915, § 6586), and the result was the plaintiff was entitled to 
judgment, unless the defendant proved the plaintiff did not aequire 
the note for a valuable consideration, or did not acquire it before due. 
Nevertheless the court required the plaintiff to ‘‘put on its case.’’ 

The plaintiff offered the note in evidence, and offered the deposi- 
tion of its cashier that on November 30, 1920, the plaintiff accepted 
the note as collateral security to a note of the talking machine com- 
pany to the bank for $8,725, which was unpaid. The deposition con- 
tinued as follows: 
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“*Q. State, if you know, for what purpose L. L. Phillips gave this 
note to the Universal Talking Machine Company. A. The bank was 
under the impression that it was given in payment for phonographs. 

‘*Q. Assuming that the said note was given in payment for a pho- 
nograph, do you know whether or not there was a contract between Mr. 
Phillips and the Universal Talking Machine Company covering the 
sale of the phonograph in question, or any other phonographs? A. I 
do not. 

“*Q. State whether or not you have seen such a contract. A. I 
have not. 

‘*Q. State whether or not the bank has any understanding or 
agreement with the Universal Talking Machine Company concerning the 
contract or contracts between the Universal Talking Machine Company 
and the said L. L. Phillips. A. The bank has not. 

‘*Q. Is there anything further you desire to say, Mr. Kjellgren, in 
regard to this transaction, that you have not heretofore testified? A. 
This note was taken in good faith for value as security for funds loaned 
to the Universal Talking Machine Co.”’ 


The defendant on his side offered in evidence, over objection, the 
order, and a letter from the talking machine company to him dated 
December 18, 1920, in which the taiking machine company discussed the 
subject of pushing sales, and said: 


‘“We have made a notation on your note that no statements are to 
be sent to you. * * *”? 


The court submitted the case to the jury under correct instructions, 
among which was the following: 


‘‘There is evidence before you in regard to the contract that was 
entered into between the defendant and the Universal Talking Machine 
Company, and there is also before you a letter received by the defend- 
ant from this Universal Talking Machine Company. This evidence 
should not be considered by you unless you find as a matter of fact 
that the plaintiff had notice of some infirmity in this note, some claim 
on the part of the defendant in this case, that he did not owe the note 
prior to the time that the Third National Bank, that is, the plaintiff, 
came into possession of it.”’ 


The jury found for the defendant. It will be remembered the 
defendant did not plead that the plaintiff had notice of any defect or 
infirmity in the paper. The plaintiff’s cashier testified it had no such 
notice. Suppose he were disbelieved, and his testimony rejected; still 
there was no evidence the plaintiff had the required notice, when the 
plaintiff closed its case, and the defendant had no evidence at all on 
that subject. 

Under the indorsement to the plaintiff was written the following: 


‘Pay to the order of Rockford Cabinet Co., without recourse. The 
Third National Bank, Rockford, Ill., M. A. Kjellgren, Cashier.’’ 





THE BANKING LAW JOURNAL 481 


The defendant says the note itself disclosed the plaintiff was not the 
holder. The plaintiff had the note in court, which was proof it was the 
holder. The plaintiff was entitled to strike out the indorsement not 
necessary to its title. Neg. Inst. Act, § 55; Gen. Stat. 1915, § 6575. 
The petition pleaded ownership by indorsement from the talking 
machine company, and the formaliy of erasing the superfluous indorse- 
ment was not necessary. If the subject were presented to the district 
court, it was properly disposed of by ignoring it when the case was 
submitted to the jury. 

The judgment of the district court is reversed, and the cause is 
remanded, with direction to render judgment for the plaintiff. 

All the Justices concurring. 


DEMAND NOTE WITH MARGINAL NOTATION 
“DUE 3/1/19” HELD TO BE DUE MARCH 1, 1919 


Whittier v. First National Bank of Sterling, Supreme Court of 
Colorado, 214 Pac. Rep. 536 


One Clark gave to the plaintiff bank a note secured by a chattel 
mortgage. The note provided that it was payable on demand, but 
contained a marginal notation ‘‘due 2/29/19,’’ which the bank cash- 
ier, recollecting that 1919 was not a leap year, altered to ‘*3/1/19.”’ 

It was held that although a note payable on demand may be 
sued on without demand, the note in question must be construed 
with its marginal notation and with the contemporaneous mortgage. 
So construed, the note became due March 1, 1919. The change 
from ‘‘2/29/19’’ to ‘‘3/1/19’’ made no change in the effect of the 
note, was not material and did not vitiate the note. 

Hence the bank was entitled to retake the chattels which had 
been levied on by an execution creditor of Clark, such creditor hav- 
ing knowledge of the notation on the margin of the note, and having 
levied on the chattels before the expiration of the statutory period 
of 30 days after maturity of the debt permitted to a mortgagee to 
take possession under his mortgage. 


Department 2. 

Error to District Court, Logan County; L. C. Stephenson, Judge. 

Replevin by the First National Bank of Sterling against J. F. 
Whittier, as Sheriff of Logan County. Judgment for plaintiff, and 
defendant brings error. Affirmed. 

T. E. Munson, of Sterling, for plaintiff in error. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 51, 351. 
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S. E. Naugle and M. C. Leh, both of Sterling (E. M. Kelsey, of 
Sterling, of counsel), for defendant in error. 


DENISON, J.—The bank had judgment in replevin against Whit- 
tier for certain horses and he comes here on error. He was sheriff of 
Logan county and had levied an execution on the horses. The bank 
claimed them under a chattel mortgage. 

August 20, 1918, one Clark gave the bank a note for $6,600, pay- 
able, as stated in the body thereof, ‘‘on demand after date,’’ but it 
bore when made a marginal note, ‘‘Due 2/29/19,’’ which the bank’s 
cashier, recollecting that 1919 was not leap year, afterwards changed to 
**3/1/19.’’ The maker secured the note by the chattel mortgage in 
question, duly recorded, upon the horses and certain other personal 
property including crops. The mortgage described the note as ‘‘due 
demand after date.’’ It contains the usual provisions for sale on 
default, ete. The execution creditor, at the time of the levy, had actual 
notice of the note and mortgage and that the debt was unpaid. He 
claims, however, that the note was a demand note and therefore due 
when made, that the 30 days allowed by statute after maturity to take 
possession of mortgaged chattels began to run then, and that, after the 
30 days had run without foreclosure, notice was immaterial, so that 
any creditor with or without notice had a right to take them in execu- 
tion free of the mortgage lien. 

We agree that a note payable on demand may be sued on without 
demand. Met. State Bank v. Wright (Colo.) 209 Pac. 804. The rule 
is old and well established, it being said, though somewhat illogically, 
that the suit is demand enough. We may also concede, without 
deciding, that the statutory 30 days begins to run on the date of such 
note if it be secured by chattel mortgage; but the note must be 
construed with its marginal notation (Barnard v. Cushing, 4 Mete. 
[Mass.] 230, 38 Am. Dee. 362; Costelo v. Crowell, 127 Mass. 293, 34 
Am. Rep. 367; Iron City Natl. Bank v. MeCord, 139 Pa. 52, 21 Atl. 
143, 11 L. R. A. 559, 23 Am. St. Rep. 166; Fletcher v. Blodgett, 16 Vt. 
26, 42 Am. Dec. 487; 14 Am. Dec. 232 note, 127 A. S. Rep. 433, note; 
Kurth v. Farmers’, ete., Bank, 77 Kan. 475, 94 Pae. 798, 15 L. R. A. 
[N. S.] 612, 127 Am. St. Rep. 428, and note; Henry v. Colman, 5 Vt. 
402), and with the contemporaneous mortgage (Collins v. Shaffer, 66 
Colo. 84, 179 Pace. 152), and it is clear then that it was not due when 
made, but was due March 1, 1919, which was after the levy. The payee 
bank could not have maintained an action, nor (without some other 
breach of condition) a foreclosure, before March 1, 1919. We cannot 
say it ought to have done what it could not do. 

It is claimed that, since the notation was on the note when signed, 
the change afterwards made vitiated the instrument. We think not, 
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because the change in figures made no change in their meaning or 
effect. The date of maturity, February 29, 1919, would be construed 
most favorably to the maker, and the note would be due March Ist. 
The change, therefore, was not material. 

Plaintiff in error relies on Metrop. State Bank v. Wright (Colo.) 
209 Pace. 804, but that case does not support him. There the mort- 
gage showed no due date, which was equivalent to ‘‘on demand,’’ but 
the execution creditor had no actual notice of it, and, of course, there 
could be no constructive notice of anything not in the mortgage, so it 
had to be regarded, as against the creditor, as securing a demand note. 
In the present case the execution creditor knew of the note, and had 
inquired of the bank about Clark’s solvency before he got his execution 
or judgment, had learned of the debt and mortgage, and there is ev- 
idence that the note in question had been shown to him. He knew, 
therefore, that it was not payable on demand, and the principle stated 
in Met. Bank v. Wright has no application. 

The claim that the question of notice is immaterial after the 
statutory 30 days is right, but here is not the ordinary question of 
notice. The 30 days had not expired. If the creditor had been deceived 
by the recorded mortgage, or if the plaintiff relied on constructive 
notice alone the former might still claim that as to him they had 
expired, but not when he knew that they had not. True, he had a 
right to rely on the record, but not when he knew the truth. 

Judgment affirmed. 


BANK LIABLE ON CHECK DRAWN AGAINST 
PROCEEDS OF DRAFT 


Pierceviile State Bank v. English, Supreme Court of Kansas, 214 Pac. 
Rep. 788 


One English had been in the habit of issuing checks on the 
defendant bank in payment for cattle, shipping the cattle to a 
commission company at Kansas City and depositing in the bank a 
draft drawn upon the consignee of the cattle. And it had been 
the bank’s practice to pay such checks without waiting for the 
return of the proceeds of the draft. 

In this case, a check drawn by English in payment for cattle 
was indorsed by the payee to the plaintiff bank. The cattle 
shipped by English did not, upon sale, bring the amount of the 
draft drawn against the shipment and the draft was protested. The 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 893. 





484 THE BANKING LAW JOURNAL 


proceeds of the sale of the cattle were subsequently received by 
the defendant bank. Upon presentment by the plaintiff bank of 
the check held by it, payment was refused on the ground of 
insufficient funds. It appeared that some of the proceeds of the 
draft had been paid out by the defendant bank on checks which 
had been issued by English, but not in payment for cattle. It was 
held that the plaintiff was entitled to recover upon its check. While, 
ordinarily, the holder of a check cannot enforce it against the 
drawee bank, it was held that there was sufficient evidence here to 
establish an agreement on the part of the defendant bank to pay 
checks drawn by English, at least to the extent of the proceeds of 
the draft. 


Appeal from District Court, Finney County. 

Action by the Pierceville State Bank against A. L. English, the 
Gray County Bank, and another. From a judgment for plaintiff, 
defendant bank appeals. Affirmed. 

Edgar Foster and H. J. Foster, both of Garden City, for appellant. 

Fred J. Evans, of Garden City, for appellee. 


MASON, J.—The State Bank of Pierceville sued the Gray County 
State Bank, of Cimarron, upon a check (and facts connected with it) 
for $237.50 drawn by A. L. English upon the defendant bank in favor 
of J. C. Kitch and by him indorsed to the plaintiff. English and Kitch 
were made defendants. The plaintiff recovered, and the Gray County 
Bank appeals. 

On May 31, 1920, English bought some cattle of Kitch, the price 
being $237.50, for which amount he gave the check referred to. At the 
time he had but $3.18 on deposit at the bank (which will hereafter be 
spoken of as the defendant). He purchased other cattle, for which he 
gave checks on the defendant, making a total, as he estimated, of $1,- 
500. He shipped the cattle to a commission company at Kansas City 
for sale, giving the defendant a draft on the consignee for $1,500, for 
which he was given credit on his deposit account. The cattle, when 
sold at Kansas City, netted only $1,329.23, and for this reason the 
draft was protested. This circumstance, however, is important only 
in the matter of amount, for the defendant at once applied for and 
received the proceeds of the cattle, and as a matter of bookkeeping 
allowed the $1,500 credit it had given English to stand, entering a 
charge against him for the difference between that and what it had 
actually received. The plaintiff sent the Kitch check for collection, 
presentation being made June 5, and payment refused on the ground 
of lack of funds; other checks having already been presented and paid 
sufficient, according to its version, to exhaust the fund. The action 
was brought upon the theory that the defendant had an arrangement 
with English by which it agreed to pay checks which he might give 





THE BANKING LAW JOURNAL 485 


for the purchase of cattle; the promise being for the benefit of the 
sellers, and therefore available to them as a basis for suit. 

In support of its claim that its demurrer to the evidence should 
have been sustained the defendant makes these contentions: (1) No 
competent evidence was produced tending to show that it had agreed to 
pay the Kitch check; (2) the only testimony having such tendency was 
improperly admitted; (3) the proceeds of the cattle were shown to 
have been paid out on other checks before the one in controversy was 
presented ; and (4) the plaintiff is not the real party in interest. 

1. With the exception of the item the competency of which is 
challenged, the plaintiff produced no direct evidence of an agreement 
by the defendant to pay the Kitch check or any of the others given 
for cattle, but relies upon inferences to be drawn from these facts, 
testified to by the defendant’s cashier and English, who were the only 
persons having first-hand knowledge of the matter, and whom the 
plaintiff regarded as unfriendly witnesses. English drew the checks 
without having funds on deposit to meet them. The checks, or a part 
of them, were paid by the defendant without waiting for returns on 
the draft. The method pursued in this instance was, that by which 
English had transacted his cattle business for some two years. The 
bank prepared the draft upon information furnished by him. His 
business, as the defendant knew, was principally buying cattle from the 
farmers about Cimarron and shipping them. The defendant’s cashier 
knew (‘‘by supposition only,’’ based upon past transactions of a 
similar nature) that the draft here involved was to cover a shipment 
of cattle English was then making or preparing to make to the commis- 
sion company, and knew that his usual way of handling his cattle 
buying was to give his checks on the defendant to the persons from 
whom he bought, these checks being paid from the credit he obtained by 
depositing a draft covering the cattle shipment. From this practice 
the cashier knew, when a draft was drawn and deposited, the cattle he 
had bought were to be paid for out of the credit so obtained. This was 
the first time one of his cattle shipment drafts was protested. 

We think there was a room for a reasonable inference that there was 
an agreement between English and the bank that it would pay the 
checks drawn by him in payment of cattle to be shipped for sale. That 
seems a natural explanation of his conduct in giving his checks in pay- 
ment without any other provision for meeting them, and of the bank’s 
course in paying them without waiting to see if the drafts were met. 
The Oklahoma Supreme Court has said of a similar situation: 

‘*We think it may be reasonably inferred from the evidence that 
an agreement existed between Byrum and the bank, something similar 
to the agreement shown in the Kansas case. [Ballard v. Bank, infra.] 


Byrum was engaged in buying cattle from farmers and others, imme- 
diately selling the cattle again and depositing the proceeds derived 
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therefrom in the bank, presumedly to meet his checks. Byrum, as in 
this [the Ballard] case, usually sold the cattle thus purchased to 
Baker & Taylor, who were also cattle dealers on a larger scale, receiv- 
ing their checks in payment, which he deposited with his bank as cash 
items. As Byrum’s checks were always paid up to the time of the 
transaction involved in the case at bar, it would be reasonable to infer 
from this course of business, covering a considerable period of time, 
in connection with the telephone conversation heretofore detailed, that 
there was an agreement between Byrum and the bank upon which this 
course of business was based.’’ Singer v. Citizens’ Bank of Headrick, 
79 Okl. 267, 269, 193 Pace. 41, 42. 


If such an agreement existed the defendant’s liability to the owners 
of eattle to whom checks were issued in payment is established by 
prior decisions. Ballard v. Bank, 91 Kan. 91, 136 Pac. 935, annotated 
in L. R. A. 1916C, 161; Saylors v. Bank, 99 Kan. 515, 163 Pac. 454; 
Goeken v. Bank, 100 Kan. 177, 163 Pace. 636. 

2. Some of the English checks paid by the defendant do not appear 
to have been given for cattle. The bank seems to have had some funds 
of English on hand when the Kitch check was presented, after charging 
him with the difference between the amount of the draft and the actual 
proceeds of the cattle. Inasmuch as Kitch gave no credit to English, 
but accepted his check as cash, he was the real owner of the money 
received from the sale of his cattle except as it may have passed into 
the hands of an innocent holder. Goeken v. Bank, supra. But, if an 
agreement existed between the defendant and English, as the jury and 
trial court must be deemed to have found, for the payrhent of the Kitch 
eheck and others given for cattle, to the extent of the face value of the 
draft, we think the amount of the judgment was warranted by the 
evidence, it not being clear that on that basis enough had been paid out 
on cattle checks to prevent the payment of the Kitch check in full. 

3. When payment of the Kitch check was refused he caused English 
to be arrested under the statute making it a public offense for a person 
to give a check knowing that he has no funds on deposit in ‘‘or credits 
with’’ the bank to meet it. Gen. Stat. 1915, § 3471. English was 
discharged upon a preliminary examination before a justice of the 
peace. Kitch testified in the present action that the defendant’s 
eashier was the only witness for English in the criminal case and as 
such said with reference to the check given to Kitch that he (the 
cashier) had authorized English to write checks for these cattle. The 
defendant urges that this testimony was not competent as an admission 
of the defendant, because a corporation is only affected by such 
declarations of its officers as are made in the line of the declarant’s 
official duty, and that the cashier, in testifying ‘in the criminal action, 
necessarily was acting in a purely personal capacity. The point seems 
to be well taken. 22 C. J. 387, 388. As we have already held, 
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however, this item of evidence was not necessary to the plaintiff’s case 
—that is, there was other evidence sufficient to support the judgment, 
and no error was committed in receiving it if it was admissible for 
any purpose. The cashier had testfied, while being examined by the 
defendant’s attorney, that he had no special agreement with English to 
honor checks for cattle that he might buy. What he is alleged to have 
said while on the stand in the criminal action was inconsistent with 
this, and was proper by way of impeachment, except for the fact, which 
was made the basis of a timely objection, that his attention had not been 
called to the matter while he was upon the stand. Such an objection 
is of greater or less importance, according to the circumstances in which 
it is made. Here we think it of no consequence whatever. The cashier 
was afterwards called as a witness for the defendant, and testified that 
at the preliminary examination he had not given the testimony attrib- 
uted to him by Kitch. The purpose of the requirement that, before a 
witness can be impeached by showing prior contradictory statements, 
his attention must be called to them, and to the time and place of their 
supposed making, is that he may not be taken unawares and led to deny 
something that he might have admitted, if his memory had been 
refreshed. 2 Wigmore on Evidence, § 1025. Any possibility of 
prejudice resulting from the omission to make the preliminary inquiry 
in this instance is eliminated by the witness afterward having been 
given an opportunity of which he availed himself to make the denial 
upon full information of the alleged time and place of his former 
statement. The fact that what he was represented to have said as a 
witness in the criminal case was not admissible as independent evidence 
does not preclude its use for the purpose of impeachment. 40 Cye. 2707. 

4. The defendant’s proposition that the plaintiff is not the real 
party in interest is based on the fact that Kitch gave the plaintiff his 
note (which is still unpaid) for the amount of the check in controversy, 
upon learning of its non-payment, and ,therefore he is the only person 
who could maintain the action. The mere giving of the note would 
hardly restore the title of the check to the plaintiff. It has been 
suggested that in such a situation the indorsee could not sue because 
the action is not upon the check, but upon the chain of circumstances 
of which it is a part. Brannan’s Negotiable Instruments Law (3d Ed.) 
§ 190. It seems probable that the transfer of the check would operate 
as an equitable assignment of all the rights its payee possessed. These 
questions, however, need not be passed upon. Kitch was a party to 
the action, and the defendant, being protected from any claim on his 
part, could suffer no substantial injury from the Pierceville bank being 
named as the plaintiff. 

The judgment is affirmed. 

All the Justices concurring. 
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BANK A HOLDER FOR VALUE OF CHECK 
DEPOSITED 


Bank of Gulfport v. Smith, Supreme Court of Mississippi, 
95 So. Rep. 785 


The plaintiff, Bank of Gulfport, received for deposit a check 
drawn upon a bank in another city. The deposit slip stated that 
items not payable in Gulfport were taken subject to actual pay- 
ment. The depositor had practically no money on deposit in the 
bank, but on the day of the deposit without any further agreement, 
the bank permitted the depositor to withdraw the entire amount of 
the check. 

The check was dishonored and the bank brought suit against 
the maker, claiming to be a holder for value without notice of any 
infirmity. 

It was held that the bank was a holder for value. Although, 
by the terms of the deposit slip it did not become a holder for 
value, its act in permitting the amount to be withdrawn by the 
depositor made it a holder for value. 


Appeal from Cireuit Court, Pearl River County; C. V. Hathorn, 
Special Judge. 

Suit by the Bank of Gulfport against Fred W. Smith. From a 
judgment for defendant, plaintiff appeals. Reversed and remanded. 

Stevens & Heidelberg, of Hattiesburg, for appellant. 

Bilbo & Shipman, of Poplarville, for appellee. 


SYKES, P. J.—Suit was brought by the appellant, Bank of Gulf- 
port, against the appellee, Smith, upon a check signed by appellee 
drawn on the Bank of Commerce of Poplarville, Miss., for $250 pay- 
able to the order of the W. H. Daniel Auto Company, and indorsed 
in blank by this company. The declaration alleges that the bank be- 
came the owner of the check for a valuable consideration without 
notice of any defenses thereto. The pleas of the defendant, Smith, 
set up a failure of consideration and deny that the bank is a holder or 
owner of the check for valuable consideration and without notice of 
this infirmity. 

The question was submitted to the jury and verdict rendered in 
favor of the defendant, Smith, and judgment entered thereon. From 
which judgment this appeal is here prosecuted. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 424. 
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The testimony for the plaintiff (appellant) is to the effect that 
this check was indorsed by the auto company and along with another 
check presented to the bank for deposit. This deposit slip is as fol- 
lows: 


‘‘Items not payable in Gulfport are taken at depositor’s risk 
and eredited subject to actual final payment. This bank as agent for 
depositor will forward such items, either direct to drawee, or another 
bank in the same city, or indirectly through correspondents in other 
cities. 

‘*Please List Each Check Separately. 
Dollars, Cents 
Currency 


00 
00 
‘*Ex. C,’’ W. W. Newsom. 


00’’ 


At the time these two deposits were made, the auto company had 
practically no money on deposit in the bank. That same day the bank 
permitted the company to withdraw the entire amount of these two 
deposits from the bank. There was no agreement entered into between 
the bank and the auto company either at the time of these deposits 
or at the time of their withdrawal the same day. 

The check was dishonored by the defendant. The plaintiff bank 
had no notice or knowledge of any infirmity or defect in the check. 
There was no testimony to show that the bank received the check for 
collection as the agent of the auto company except the deposit slip 
above quoted. 

The court gave the following two instructions at the request of 
the defendant : 


‘‘The court instructs the jury for the defendant that if you be- 
lieve from the evidence that the plaintiff, Bank of Gulfport, received 
the check introduced in evidence, as the agent of the W. H. Daniel 
Auto Co., for collection, then the said bank is not a holder in due 
course, and cannot recover in this case. 

‘*The court further instructs the jury for the defendant that if you 
believe from the evidehce that the check introduced in evidence was 
delivered to the Bank of Gulfport, on a condition, and for the pur- 
pose of collection, then you are further instructed that the said bank is 
not a holder in due course, and you will find for the defendant.’’ 


For the plaintiff the court refused to instruct the jury as follows: 


‘‘The court instructs the jury for the plaintiff that if you believe 
from the evidence that at the time the W. H. Daniel Auto Company 
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deposited the check in question with the plaintiff, it was permitted by 
the plaintiff to withdraw the amount thereof from its deposit, then you 
must find for the plaintiff, regardless of how the deposit slip might 
have read, and regardless of any defense the defendant might have had 
as against the W. H. Daniel Auto Company. 

‘‘The court instructs the jury for the plaintiff that if you believe 
from the evidence that the defendant, Smith, executed the check in 
question and delivered it to the W. H. Daniel Auto Company, and the 
W. H. Daniel Auto Company deposited the same with the plaintiff, 
and that the plaintiff thereupon credited the account of the W. H. 
Daniel Auto Company with the amount of the check and permitted it 
to withdraw the amount thereof, then the plaintiff was an innocent 
purchaser for value and in this case would be entitled to recover the 
full amount sued for, even though the defendant had not authorized 
the W. H. Daniel Auto Company to use said check. 

‘‘The court instructs the jury for the plaintiff that if you believe 
from the evidence that the plaintiff, without notice of any infirmity in 
said check, permitted the W. H. Daniel Auto Company to deposit it 
to its checking account, and on the sdme day to withdraw from said 
account the full amount thereof, then you must find for the plaintiff, 
regardless of how the deposit slip might have read, and regardless of 
whether thereafter it might have charged the amount of said check 
back to the account of the said W. H. Daniel Auto Company.”’ 


A check is, of course, a negotiable instrument, made so by section 
2763, Hemingway’s Code. 

Under the Negotiable Instrument Act, section 2604, Hemingway’s 
Code, the holder for value is one who has given value for the in- 
strument. 

In this case under the deposit slip the bank originally received the 
check for collection under the terms as therein stated. By the issu- 
ance of this slip it did not become a holder for value. Subsequent 
thereto that same day, however, it permitted this exact amount to be 
withdrawn by the auto company. By this act it waived the right to 
hold the check only for collection. and became a holder for value of 
the check. <A case practically identical with this is that of Jefferson 
Bank v. Merchants’ Refrigerating Co., 236 Mo. 407, 189 S. W. 545. In 
that case the deposit was entered on the deposit book of the depositor, 
which book contained this provision: 


‘“‘This bank in receiving out of town checks and other collections, 
acts only as your agent.’’ 


The court in responding to this question said: 


‘We are not able to see how defendant could be entitled to submit 
to the jury the issue of whether or not the check was indorsed to the 
plaintiff for collection, because the evidence is uncontroverted that 
plaintiff allowed the produce company to draw out the whole amount 
of the check so deposited, on the very day of said deposit; and this 
constituted the plaintiff a purchaser of said check for value.’’ 
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In the ease of National Bank v. Gibson, 105 Wash. 578, 179 Pac. 
117, 6 A. L. R. 247, a deposit was originally made for collection, and 
upon the same day the bank allowed the depositor to withdraw the 
amount of the check. The issues in that case were identical with 
these. The court thus disposes of this question: 


‘‘After the deposit of a check and the giving to the depositor of 
conditional credit therefor, the depositor, by presenting his own check 
for the amount of his balance, including such conditional credit, thus 
established beyond argument his desire and request that the thereto- 
fore existing condition in the credit be waived or modified. Upon the 
presentation by a depositor of a check against such conditional credit, 
the bank may do any one of a number of things: (1) It may refuse 
to pay the depositor’s check until assured that the conditional credit 
shown in the account of the depositor has become absolute by the 
payment of the deposited check at the bank on which it is drawn. 
Such a course would be a refusal to waive or contract away the pre- 
viously agreed upon condition involved in the depositor’s credit. (2) 
The bank may cash the depositor’s check solely upon his individual 
credit, looking to him solely to pay the overdraft if one shall result, 
which would constitute a new contract independent of and distinct 
from the previous conditional-credit contract, and the bank could sue 
its depositor thereon. (3) The bank might, under the situation which 
we are now considering, waive the condition created for its‘own pro- 
tection, make the conditional credit absolute, and pay the depositor’s 
check upon the credit of the check theretofore deposited by him, but 
not yet collected. This would constitute an acceptance of the deposi- 
tor’s offer made by presenting his check, and would create a new con- 
tract wholly superseding the previous conditional-credit contract. (4) 
Or the bank may, without inconsistency, combine the last two courses. 
suggested, and pay the depositor’s check on the combined credit of the 
depositor and of the deposited check; just as in making a loan to a 
customer upon a note secured by collateral, the bank would grant the 
credit upon the combined worth of the borrower and of the collateral 
pledged. This also would be an acceptance of the depositor’s offer to 
supersede the contract for conditional credit.’’ 


This is a clear and correct enunciation of the true rule. 

It will be noted by consideration of the very exhaustive note to this 
ease that this is in accord with the overwhelming weight of authority. 

From these views it follows that the court erred in giving the two 
instructions above quoted for the defendant and in refusing those re- 
quested by the plaintiff. 

Reversed and remanded. 
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BANK IMPROPERLY PARTING WITH POSSES- 
SION OF SHARES OF STOCK PLEDGED 
AS SECURITY FOR A LOAN 


Weaver v. Commercial Savings Bank, Supreme Court of Michigan, 
192 N. W. Rep. 578 


The plaintiff, a customer of the defendant bank, had secured a 
loan from the bank. Later he deposited certain shares of stock 
with the bank under the agreement that the bank would retain them 
until sold, and when sold would apply the proceeds against its 
loan to the plaintiff. Subsequently, the bank improperly parted 
with the possession of the said shares of stock. 

It was held that the bank could not claim to be a gratuitous 
bailee of the said shares, because upon payment of the purchase 
price for such shares the purchase price was to be applied on the 
plaintiff’s loan, and this constituted a consideration moving to the 
defendant bank. A judgment in favor of the plaintiff was reversed. 


Error to Cireuit Court, Kent County; Willis B. Perkins, Judge. 

Action by Stephen Weaver against the Commercial Savings Bank. 
Judgment for plaintiff, and defendant brings error. Reversed, and 
new trial granted. 

On March 25, 1921, plaintiff purchased 80 shares of the preferred 
stock of the Security Mortgage Company at $12.50 per share. There 
was a bonus of 40 shares of common stock going with the preferred. 
One Ludwig was the sales agent of the company. On this date plain- 
tiff borrowed of one of the branches of defendant $1,000 to pay for 
the stock, securing the loan by hypothecating $2,500 of stock of the 
Guaranty Bond & Mortgage Company. On May 9th, plaintiff and 
Ludwig went to defendant’s branch. It was at lunch time and the 
branch was in charge of the teller. Plaintiff indorsed his stock in 
the Security Mortgage Company in blank and left it with the teller. 
The arrangement under which the stock was left with the bank fur- 
nished the crucial disputed question of fact. It is the claim of the 
plaintiff that he left the stock with the bank under instructions and 
with the agreement on the part of the bank that the stock should be 
retained by the bank until sold by Ludwig, and was not to be delivered 
to him then unless he left with the bank the money arising from the 
sale, in which event the money was to be retained by the bank and 
the amount indorsed on his note. On the other hand, it is insisted by 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §$ 906. 
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the teller that no such arrangement was made, that plaintiff indorsed 
the stock and gave it to him, and that a receipt was given Ludwig for 
the stock with plaintiff’s acquiescence. 

Later in the day, Ludwig again called at the branch bank, but 
transacted his business with another officer, the manager. To him he 
presented his receipt for the stock and negotiated a loan upon it for 
himself in the sum of $200. The receipt was surrendered and the 
stock placed with the note to which it was collateral. Some time later, 
Ludwig applied for a further loan on this stock. It was refused. He 
arranged with another bank to get the additional money together with 
the sum necessary to take up his loan with defendant; he hypothecated 
the stock with such other bank to secure this loan. Failing to pay his 
loan at that bank, the stock was sold. The parties are not in accord 
as to when plaintiff was informed of the surrender of his stock to 
Ludwig or of its subsequent sale. The jury accepted plaintiff’s ver- 
sion of the transaction, and defendant reviews the adverse judgment 
on this writ of error. 

Carroll, Kirwin.& Hollway, of Grand Rapids, for appellant. 

Fred P. Geib, of Grand Rapids, for appellee. 


FELLOWS, J.—(after stating the facts as above). But two ques- 
tions require consideration. The trial judge instructed the jury: 


“Tf you find for the plaintiff, you will proceed to estimate his 
damages. The measure of the plaintiff’s damages will be the highest 
market value of the stock at any time during which it was w eeaed 
withheld from him.”’ 


This instruction is not in accordance with the rule adopted by this 
court in Vos v..Child, Hulswith & Co., 171 Mich. 595, 187 N. W. 209, 
43 L. R. A. (N. S.) 368, and followed in Wallace v. H. W. Noble & 
Co., 203 Mich. 58, 168 N. W. 984. The rule there announced, and 
which is applicable here, is that the plaintiff was entitled to recover on 
the basis of the highest market price reached by the stock between the 
time of its conversion and the expiration of a reasonable time to en- 
able him to purchase other shares in the market. The instruction in 
the instant case was erroneous, went beyond this rule, and allowed a 
recovery on the basis of the highest market price during all the time 
the stock was withheld from plaintiff, and evidence was admitted show- 
ing the highest market price over an extended period, which period 
cannot be said as matter of law to be a reasonable time within which 
to repurchase the stock in view of the dispute as to the time plaintiff 
learned of the conversion. The cases cited fully discuss the rule and 
the reason for the rule and render it unnecessary to repeat what will 
be there found. 
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Defendant’s counsel by preferred requests sought to limit de- 
fendant’s liability to that of a gratuitous bailee. We think those re- 
quests were properly refused. If the defendant’s theory of the case 
was true, defendant was not the bailee of the plaintiff, but the bailee 
of Ludwig. If plaintiff’s theory was true, defendant was not a 
gratuitous bailee; there was a consideration moving to it for the 
bailment. The claim of the plaintiff, if true, established the fact that 
the stock left with the bank on May 9th became additional security to 
the bank for plaintiff’s loan; it was not to be surrendered except upon 
payment of the purchase price to the bank, which purchase price was 
to be applied on plaintiff’s note. Under these circumstances, there 
was a consideration moving to the defendant, and the rules appro- 
priate to the liability of a gratuitous bailee are not applicable. 

For the error pointed out, the case must be reversed, with a new 
trial. Defendant will recover costs of this court. 


DEPOSIT OF CHURCH ASSOCIATION HELD 
PROPERLY PAID OUT ON PASTOR’S 
CHECKS 


Bank of Sharon v. Powell, Court of Appeals of Georgia, 117 S. E. Rep. 
264 


Moneys were deposited in the defendant bank by a church asso- 
ciation composed of some 140 members. The money was deposited 
by a banking committee of the church with instructions that it be 
subject to checks drawn by the pastor. The bank paid out all the 
money on the checks of the pastor. 

The plaintiffs contended that as they constituted a religious asso- 
ciation and the bank knowing that the moneys belonged to the 
chureh, it was not authorized to pay them out without the consent 
of a majority of the members themselves. 

It was held that the bank was entitled to pay out the money on 
the checks of the pastor. The church members having entrusted 
their funds to a committee, with authority to deal with the bank, 
the bank was authorized to disburse the moneys under the instruc- 
tions given it by the committee. 


Powell, with some 140 others as copartners in a colored religious 
association known as Mount Olive Baptist Church, sued the defendant 
bank for certain moneys which had been there deposited subject to 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 881. 
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check, and alleged that the bank had failed and refused to pay out 
such deposit upon a check properly drawn and presented by their 
duly authorized agent. The defendant in its answer set up that the 
funds, as partnership property of the plaintiffs, had been deposited 
with it as a general deposit by a banking committee of seven members 
of the church, with instructions that it be placed to the account of the 
chureh and subject to checks drawn thereon either by the named church 
pastor or a certain named member of the committee, and that the 
bank, on cheeks duly signed and presented by said pastor, had, in 
accordance with such authority, duly paid out all of said moneys 
previous to the demand of the plaintiffs. In the trial the evidence 
sustained the pleadings of the defendant as above outlined, except that 
the plaintiffs’ witnesses, including members of the banking committee, 
swore that when the committee made the deposit the bank was 
instrueted to pay it out only on checks signed by both the pastor and 
the named member, while the defendant’s witnesses, including the bank 
cashier and two of the members of the committee, one of whom had 
been intrusted by the church with the physical possession of the money, 
swore that the instructions were to pay it out on the signature of either 
of the persons mentioned. The court directed a verdict for the plain- 
tiffs. The contention of the plaintiffs is that they, as partners in an 
unincorporated religious association, are not amenable to the law 
applicable to commercial partnerships, but that the bank, being bound 
to know that the moneys belonged to the church, was not authorized to 
pay them out without the authority or consent of a majority of the 
church members themselves, and that, since the checks upon which they 
had been paid were not so authorized, but had been merely signed by 
the pastor alone, or bore merely the forged signature of the other 
person thereon, the bank remained liable to the members of the 
ehureh. Held: 

1. In the absence of notice or knowledge to the contrary, a bank 
cannot question the right of a customer to withdraw funds deposited by 
him; and, where the deposit is made by a trustee, the trustee has the 
same right to withdraw, since the bank has a right to presume that 
the trustee intrusted with the fund would appropriate the money, 
when drawn, to a proper use. American Nat. Bank v. Fidelity Co., 
129 Ga. 126, 129, 58 8. E. 867, 12 Ann. Cas. 666. In the case cited, the 
bank was held liable only because the checks were not properly drawn 
and countersigned, as required by an order and deerée of court of 
which the bank had knowledge; but it was in effect recognized that, 
if the bank had not been so charged with knowledge of such require- 
ment, it would not have been liable for the moneys misappropriated. 
See, also, Macon City Bank v. Kent, 57 Ga. 283; American Trust Co. 
v. Boone, 102 Ga. 202, 29 S. E. 182, 40 L. R. A. 250, 66 Am. St. Rep. 
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167; Munnerlyn v. Augusta Savings Bank, 88 Ga. 333, 14'S. E. 554, 30 
Am. St. Rep. 159; 7 Corpus Juris, 644, 645; 3 Ruling Case Law, 549, 
550. 

(a) Thus, whether or not such a partnership, composed of an un- 
incorporated association of church members, is controlled by the general 
rules applicable to ordinary commercial partnerships (see Civil Code, 
§§ 2833, 3595, 3172, 3180; Tucker v. Paulk, 148 Ga. 228, 96 S. E. 339; 
Montgomery v. Walton, 111 Ga. 840, 36 S. E. 202; Winkles v. Simpson 
Grocery Co., 138 Ga. 482, 484, 75 S. E. 640; Turner v. Clarke, 143 Ga. 
44, 46, 84 S. E. 116; Swygert v. Bank of Haralson, 13 Ga. App. 640, 
79 S. E. 759), it is nevertheless true that, where it appears from the 
undisputed evidence that the church members or a majority of them 
have intrusted their funds to a committee clothed with authority to 
deposit the same and to deal with a bank on behalf of their principals, 
the bank was authorized to accept and disburse the moneys upon the 
terms and under the instructions given it by the committee. 

(b) The ruling here made does not run counter to the provisions 
of section 2833 of Civil Code 1910, providing that ‘‘the majority of 
those who adhere to its organization and doctrines represent the 
church,’’ since the holding is based upon the theory that the duly au- 
thorized committee represented the majority who had constituted and 


empowered it. It does not contravene the rulings of the Supreme 
Court in New Ebenezer Ass’n v. Gress Lumber Co., 89 Ga. 125 (2, 4), 
14 S. E. 892, since the contention of the defendant that the pastor 
was authorized to withdraw the funds is not predicated upon the 
fact that he was one of the members of the committee, but rests upon 
the contention that he was authorized by the entire committee so to do. 


(ec) The ruling here made is in harmony with the Banking Act 
(Ga. L. 1919, p. 209), section 42 of which provides as follows: ‘‘ When- 
ever any agent, administrator, executor, guardian, trustee, either ex- 
press or implied, or other fiduciary whether bona fide or mala fide, 
shall deposit any money in any bank to his credit as an individual, 
or as such agent, trustee, or other fiduciary, whether the name of the 
person or corporation for whom he is acting or purporting to act be 
given or not, such bank shall be authorized to pay the amount of such 
deposit or any part thereof, upon the check of such agent, administra- 
tor, executor, guardian, trustee, or other fiduciary, signed with the 
name in which such deposit was entered, without being accountable in 
any way to the principal, cestui que trust, or other person or corpora- 
tion who may be entitled to or interested in the amount so deposited.’” 

(d) Since the evidence was in conflict with reference to the instrue- 
tions given by the church committee as to the proper method by which 
checks were to be signed, an issue was presented for determination by 
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the jury, and it was error for the court to direct a verdict for the 
plaintiffs. 
Error from Superior Court, Taliaferro County; E. T. Shurley, 


Judge. 
Action by M. S. Powell and others against the Bank of Sharon. 
Judgment for plaintiffs, and defendant brings error. Reversed. 
Alvin G. Golucke, of Crawfordville, for plaintiff in error. 
L. D. McGregor, of Warrenton, for defendants in error. 
JENKINS, P. J. Judgment reversed. 


INDORSER NOT LIABLE TO PERSON FOR 
WHOSE ACCOMMODATION HE SIGNED 


Goodman v. Gaull, Supreme Judicial Court of Massachusetts, 
138 N. E. Rep. 910 


A note payable in 90 days to the order of the plaintiff was 
made by one Bennie Bean and delivered to the plaintiff. The 
plaintiff then took it to the’ defendant, who indorsed it at his 


request. 
In an action on the note the defendant contended that he in- 


dorsed the note for the accommodation of the plaintiff and was 
liable only to holders in due course subsequent to the payee. 

It was held that the defendant was not liable, as he had signed 
for the accommodation of the plaintiff, and the party for whose 
accommodation a note is given cannot enforce it against the 


accommodator. 


Exceptions from Superior Court, Middlesex County; Christopher 
T. Callahan, Judge. 

Action of contract by David H. Goodman against Nathan Gaull 
on a promissory note indorsed by defendant, brought in the district 
court, and tried on appeal to the superior court with a jury. Directed 
verdict for defendant, and plaintiff brings exceptions. Exceptions 
overruled. 

The answer alleged that defendant indorsed the note at plain- 
tiff’s request and for his accommodation and without consideration. 
After plaintiff rested, defendant also rested, and filed a motion that 
on the evidence and the law plaintiff was not entitled to recover, and 
that the court order a verdict for defendant, which motion was al- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 34. 
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lowed. Thereafter plaintiff filed a motion to amend his declaration 
by adding a count on an alleged agreement by defendant to guarantee 
the note and also a motion for a new trial, which the court denied. 
Henry R. Scott, of Boston, for plaintiff. 
J. P. Driscoll, of Framingham, for defendant. 


BRALEY, J.—This is an action by the payee to recover from the 
defendant as indorser the amount of a promissory note of the follow- 
ing tenor: 


** $265. Framingham, December 13, 1920. 
‘*Ninety days after date I promise to pay to the order of D. Good- 
man two hundred sixty-five dollars, payable at Framingham Trust 
Company, value received. Bennie Bean. 
‘*(6e U. S. Documentary Stamps.]”’ 
Indorsements : 
‘*Nathan Gaull. 
**David H. Goodman.”’ 


It is contended that the defendant indorsed for the accommodation 
of the plaintiff, and is liable only to holders in due course subsequent 
to the payee. G. L. e. 107, § 87, subsee. 3. See Quimby v. Varnum, 
190 Mass. 211, 76 N. E. 671. The genuineness of the defendant’s 
signature was not denied (G. L. ¢. 231, § 29), and the plaintiff gave 


the only evidence at the trial, on which the jury would have been 
warranted in finding that the maker, Bean, signed the note and handed 
it to the plaintiff, who then saw the defendant at his place of busi- 
ness and asked him to indorse it. The plaintiff also stated: 


‘*In fact, I asked him a couple of days previous if he will indorse 
a note for Bennie Bean; so he said he would. So I brought it up to 
him, and he indorsed it without asking me any questions.’’ 


The cireumstances under which the indorsement was made could 
be shown to determine whether the defendant was an accommodation 
party, and, if so, whether he accommodated Bean or the plaintiff. 
Haddock, Blanchard & Co. v. Haddock, 192 N. Y. 499, 85 N. E. 682, 
19 L. R. A. (N. 8.) 136; G. L. ¢. 107, §52. But it does not appear 
that Bean had solicited the defendant’s indorsement, or had requested 
or authorized the plaintiff to obtain it, or that it was understood be- 
tween the maker and payee that the note, although given for value by 
Bean, was not to become a completed instrument until the defend- 
ant’s signature had been affixed. Moore v. Cushing, 162 Mass. 594, 
39 N. E. 177, 44 Am. St. Rep. 393. See Spaulding v. Putnam, 128 
Mass. 363. The signing and delivery of the note made the plaintiff 
the holder, who could pass title. ‘‘A negotiable instrument payable 
to a named payee is negotiated when the physical possession of it is 
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handed for value to the person named as payee.’’ G. L. ec. 107, § 18; 
Liberty Trust Co. v. Tilton, 217 Mass. 462, 465, 105 N. E. 605, L. R. A. 
1915B, 144. It.is plain on the record that the defendant signed for 
the accommodation of the plaintiff, and the party for whose accommo- 
dation a note is given cannot enforce it against the accommodator. It 
is a mere gratuity. G. L. ce. 107 § 86 and section 87, subsec. 3. Lowell 
v. Bickford, 201 Mass. 543, 88 N. E. 1; Neal v. Wilson, 213 Mass. 336, 
338, 100 N. E. 544; Conners Bros. Co. v. Sullivan, 220 Mass. 600, 605, 
108 N. E. 503. The fact that the indorsement was made after the 
note had been negotiated does not aid the plaintiff, who as between 
himself and the defendant is not a subsequent holder in due course 
under G. L. e. 107, §§ 38, 52. Liberty Trust Co. v. Tilton, 217 Mass. 
462, 105 N. E. 605, L. R. A. 1915B, 144; See Rodocanachi v. Buttrick, 
125 Mass. 134, 136. 

The plaintiff asks to be allowed to amend and to proceed on the 
defendant’s indorsement as a written guaranty. G. L. ¢. 231, § 125. 
But the note fails to show any contract of guaranty. ‘‘A person 
placing his signature upon an instrument otherwise than as maker, 
drawer or acceptor is deemed to be an indorser, unless he clearly in- 
dicates by appropriate words his intention to be bound in some other 
eapacity.”’ G. L. e. 107, § 86. Fourth National Bank v. Mead, 216 
Mass. 521, 104 N. E. 377, 52 L. R. A. (N. 8.) 225; Fletcher v. Sturte- 
vant, 235 Mass. 249, 126 N. E. 428. And there are no circumstances 
on which it could be found that the defendant actually undertook to 
guarantee the payment of the note as in Scott v. Calkin, 139 Mass. 
529, 2 N. E. 675, and Equitable Marine Insurance Co. v. Adams, 173 
Mass. 436, 53 N. E. 883. 

Exceptions overruled. 


ALTERATION OF INTEREST RATE ON NOTE 
HELD TO PREVENT RECOVERY 
AGAINST SURETY 


Johnson Farm Loan Company v. McManigal, United States Circuit 
Court of Appeals, 288 Fed. Rep. 185 


The plaintiff became the holder and owner of a promissory note 
made by certain other parties. The defendant was a surety there- 
on. The note originally provided for interest at 8 per cent. before 
maturity and 12 per cent. after maturity. The note was altered 


’" NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 57. 
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after it was signed by changing the 12 per cent. rate to 10 per 
cent. This was done without the knowledge and consent of the 
defendant. 

It was held that the plaintiff was not entitled to recover. The 
alteration was a material one and the fact that the change was 
beneficial to the payor made no difference. 


In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Action at law by the Johnson Farm Loan Company against Daniel 
MeManigal. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

Charles A. Davis, of Burke, S. D., and W. J. Hooper, of Gregory, 
S. D., for plaintiff in error. 

Frederick S. Berry, of Wayne, Neb. (A. R. Davis, of Wayne, Neb., 
on the brief), for defendant in error. 

Before LEWIS, Circuit Judge, and TRIEBER and BOOTH, Dis- 
trict Judges. 


BOOTH, District Judge.—Plaintiff in error (hereinafter called 
plaintiff), owner and holder of a promissory note, brought this action 


against defendant in error (hereinafter called defendant), who was a 
surety on said note. The defenses set up were: Material alteration 
of the note, after execution by defendant, and false representations by 
plaintiff, which induced the execution by defendant. On the trial the 
jury, by general verdict and by special findings, found for the de- 
fendant on both questions. Judgment was entered on the verdict, and 
a writ of error sued out to review the same. 

Defendant moves to dismiss the writ of error on the gorund that 
the assignment of errors is insufficient under rules 11 and 24 of this 
eourt (188 Fed. ix, xvi, 109 C. C. A. ix, xvi). Ejight errors are as- 
signed as grounds for reversal of the judgment. below. Three of them 
relate to the admission or rejection of evidence. Their assignment 
does not comply with the requirements of rule 11 of this court (188 
Fed. ix, 109 C. C. A. ix), and the alleged errors are not so plain or 
of such character that the court feels called upon to notice them, not- 
withstanding the non-compliance with the rule. They are, accord- 
ingly, disregarded. Braden v. U. S. (C. C. A.) 270 Fed. 441. 

One of the assignments of error, relating to the opening and clos- 
ing argument to the jury, has not been argued, and has apparently 
been abandoned. Another relates to the order of the trial court deny- 
ing a motion for a new trial. Such an order is not subject to be as- 
signed as error. 
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As the remaining assignments of error are properly presented, the 
motion to dismiss the writ of error is denied. 

One assignment of error challenges the ruling of the court that 
the alleged alteration of the note, if shown by the evidence, was a 
material alteration. The alteration shown was in the provision for 
the rate of interest after maturity. The note originally provided for 
interest at 8 per cent. before maturity and 12 per cent. after maturity. 
The note offered in evidence showed on its face that the rate 12 per 
cent. had been changed to 10 per cent. and the jury found that the 
change was made after the note was signed, and without the knowl- 
edge and consent of the defendant. The note was signed by two of 
the makers in South Dakota, and was payable there. It was signed 
by the defendant in Nebraska. Whether final delivery of the note- to 
the payee was made in Nebraska or South Dakota is not clearly shown 
by the record. However, since the Negotiable Instruments Law was 
in foree both in Nebraska and in South Dakota, the question what 
law governs becomes unimportant. 

' By section 125 of the Negotiable Instruments Law it is provided 
that ‘‘any alteration which changes * * * the sum payable either for 
principal or interest * * * is a material alteration.’’ That the change 
made in the note at bar was a material alteration is clear, both from 
the language of the Negotiable Instruments Law above quoted and 
from the authorities. 8 Corpus Juris, p. 728. And the fact that the 
change is beneficial to the payor does not alter the rule. Wood v. 
Steele, 73 U. S. (6 Wall.) 80, 18 L. Ed. 725; 2 Corpus Juris, p. 1199; 
Fillmore County v. Greenleaf, 80 Minn. 242, 83 N. W. 157. 

We are not impressed by the suggestion that the provision in the 
note relative to interest after maturity should be regarded as a penalty 
¢<lause, instead of an interest clause, and therefore not within the 
terms of the Negotiable Instruments Law. 

Another assignment of error presents the question whether the ex- 
tension of the note which the evidence shows was made with defend- 
ant’s consent was a ratification of the alteration. In order that the 
subsequent act of a party may amount to a ratification of an alteration, 
the act must have been done with full knowledge of the alteration. 
2 Corpus Juris, p. 1258; State v. Paxton, 65 Neb. 110, 90 N. W. 983. 
This question was submitted to the jury, and decided adversely to 
plaintiff. 

The remaining assignment of error challenges the action of the 
court at the close of the testimony in denying plaintiff’s motion to take 
from the jury the question of false representations in procuring the 
signature of defendant to the note, on the ground that such represen- 
tations were mere matters of opinion. The main representations made 
to the defendant at the time were that Ed. McManigal, the principal 
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maker of the note, did not owe the plaintiff any money except the 
note in question; also that he had sufficient feed to ‘‘feed his cattle 
out,’’ several hundred in number, and put them on the market. Both 
of these representations were in regard to facts susceptible of ascer- 
tainment, and which had a direct relation to the risk which was being 
assumed by the defendant. Certainly the former, and, under the cir- 
cumstances disclosed in this case, we think the latter, was a material 
representation. The court was right in refusing to hold as a matter of 
law that the statements were mere expressions of opinion. 27 Corpus 
Juris, p. 74. The jury found the representations false. The surety 
was therefore entitled to be released from liability. 32 Cye. p. 59; 
U. 8. v. American Bonding Co. (C. C.) 89 Fed. 921. 
We find no error in the record, and the judgment is affirmed. 


FACSIMILE SIGNATURES ON A FEDERAL 
RESERVE BANK NOTE HELD TO 
BE “SIGNATURES” 


Hill v. United States, United States Circuit Court of Appeals, 


288 Fed. Rep. 192 


In an indictment for feloniously altering and passing as true a 
circulating note of the Federal Reserve Bank of St. Louis, Mo., it 
was contended on behalf of the defendant that the evidence did 
not show that the signatures on the note were the genuine signa- 
tures of the president and cashier. It was shown that the note bore 
the correct facsimile signatures of the governor and cashier. 

It was held that the facsimile signatures were the true and 
genuine signatures of those officers. A judgment of conviction was 
affirmed. 


In Error to the District Court of the United States for the Eastern 
District of Illinois. 

Criminal prosecution by the United States against Elzey B. Hill, 
alias Edward G. Howe. Judgment of conviction, and defendant 
brings error. Affirmed. 

Chester H. Krum, of St. Louis, Mo., for plaintiff in error. 

L. V. Walcott, of East St. Louis, for the United States. 

Before BAKER and PAGE, Circuit Judges, and WILKERSON, 
District Judge. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 358. 
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PAGE, Cireuit Judge—On a former writ of error this court re- 
versed a conviction of plaintiff in error under counts 4 and 5 of an 
indictment (Hill, ete., v. U. S., 275 Fed. 187); count 4 there involved 
being the same count 4 under which plaintiff in error, here called de- 
fendant, was again convicted in 1921. That conviction is here for 
review. 

The count charges that defendant did feloniously, ete., publish, ut- 
ter, and pass as true a spurious circulating bank note. The first ob- 
jection raised is that the count does not sufficiently set out nor de- 
seribe the $1 note said to have been altered. We are of opinion that 
that point is fully covered in our former decision, supra. A reference 
to count 4 shows that the alleged altered note is photographically re- 
produced. Obviously the note as originally made could not have been 
reproduced, so that the only way to set it out was by description, 
which was sufficiently done by saying it was ‘‘a certain Federal Re- 
serve Bank note, which had been issued by the Federal Reserve Bank 
of St. Louis, Mo., a banking association organized under the laws of 
the United States, in the denomination of and constituting a contract 
of said Federal Reserve Bank of St. Louis, Mo., to pay to the bearer 
on demand the sum of one dollar, but which had been falsely altered 
so that the bank note purported to be’’ the note photographed into the 
eount. The gist of the charge is that defendant knowingly passed the 
false note. The allegations put defendant in possession of all necessary 
facts, and are sufficient. 

It is urged that the evidence does not show that the note was the 
note of the St. Louis bank, nor that the signatures thereon were the 
genuine signatures of the president and cashier. It was shown that 
the note in question was originally issued as a $1 note by the Federal 
Reserve Bank of St. Louis, and that it bore the correct facsimile sig- 
natures of the governor and cashier of the bank. In an early ease, 
Zacharie et al v. Franklin, 37 U. S. (12 Pet.) 151, 9 L. Ed. 1035, the 
United States Supreme Court had before it a case arising under a 
Louisiana statute requiring that ‘‘all sales of immovable property or 
slaves shall be made by authentic act or under private signature.’’ 
The court said: 


“‘Signature is indeed required ; but the question is, what is a signa- 
ture? If this question were necessarily to be decided by the principles 
of law, as settled in the courts of England and the United States, 
there would be no doubt of the truth of the legal proposition that mak- 
ing a mark is signing, even in the attestation of a last will and testa- 
ment. : 


The Century Dictionary defines ‘‘signature’’ to be: 
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‘‘The name a person, or something used as representing his name, 
affixed or appended to a writing or the like, either by himself or by 
deputy.’’ 


See, also, Bouvier’s Law Dictionary, 3071. 

The facsimile signatures of the officers of the bank were upon the 
note when it was put out by the bank, and there can be no question 
but that, in law, they are the true and genuine signatures of those 
officers. 

Judgment affirmed. 


DEPOSIT IN WIFE’S NAME HELD TO BELONG 
TO HUSBAND WHERE MONEY DERIVED 
FROM HIS BUSINESS 


Nurrie v. Fitzgerald, Supreme Court of Michigan, 192 N. W. Rep. 573 


A deposit in the First National Bank of Kalamazoo stood in the 
name of Mrs. Charles Nurrie at the date of her death. Her will 
bequeathed certain sums to relatives and the balance to her hus- 
band, the plaintiff in this case. Her executor, the defendant, 
claimed the deposit. 

The court reviewed the circumstances such as that the plain- 
tiff was a subcontractor doing a large business, yet had no bank 
account of his own, that this deposit was made up of moneys paid 
him for work as subcontractor, that he had no capital unless this 
deposit was his, and that Mrs. Nurrie had a separate account for 
her own needs. The cashier’s somewhat indefinite recollection was 
that the account was opened in the wife’s name as a matter of 
business convenience, because the plaintiff was not in town during 
banking hours. 

It was held that the deposit belonged to the plaintiff. Where 
money is paid to a wife there is a presumption that it is a gift, 
but such presumption may be overcome. The circumstances of the 
case overcame the presumption. 


Appeal from Circuit Court, Kalamazoo County, in Chancery; Geo. 
V. Weimer, Judge. 

Suit by Charles Nurrie against William L. Fitzgerald, as executor 
of the last will and testament of Mary Ann Nurrie, deceased. Decree 
for plaintiff, and defendant appeals. Affirmed. 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 329. 





THE BANKING LAW JOURNAL 505 


Argued before WIEST, C. J., and FELLOWS, MeDONALD, 
CLARK, BIRD, SHARPE, MOORE, and STEERE, JJ. 

Jackson, Fitzgerald & Dalm, of Kalamazoo, for appellant. 

Roscoe G. Goembel, of Kalamazoo, for appellee. 

FELLOWS, J.—This case involves the ownership of $5,655 on de- 
posit in the First National Bank of Kalamazoo, standing in the name 
of Mrs. Charles Nurrie at the date of her death. Plaintiff, Charles 
Nurrie, was the husband of Mary Ann Nurrie. William L. Fitzgerald 
is the executor of her will executed shortly before her death, in which 
she bequeathed $2,000 to her mother, $500 to her sister, and the bal- 
ance to her husband. The bank was made defendant, but did not par- 
ticipate in the hearing of the case and is not interested in the outcome. 
Plaintiff was a subcontractor under the Marble-Palmer Company, and 
in 1921 was engaged in the performance of his contract in laying rails 
for the Michigan Central Railroad. He had about 65 men in his 
employ. During the fall of that year his contract took him to De- 
eatur, Galien, Niles, and Concord on the Air Line Branch. He would 
only be at his home in Kalamazoo over Sundays. Plaintiff’s employees 
received their regular pay by checks of the Marble-Palmer Company 
sent direct to them, and plaintiff paid them a bonus of 5 and 10 cents 
an hour in cash. Plaintiff was paid by checks as his contract pro- 
ceeded. The account in question was opened September 6, 1921. We 
are satisfied beyond doubt that the initial deposit and each succeeding 
one was made up entirely by payments made by the Marble-Palmer 
Company to plaintiff on his contract. While the teller of the bank is 
not as positive in his recollection as some witnesses are, the trial judge 
who heard him testify and saw him on the witness stand placed cre- 
dence in his testimony, and, taking it and other disinterested testimony 
in connection with the circumstances of the case, concluded the fund 
belonged to plaintiff. 

It not infrequently happens that the circumstances which develop 
in a case and which are established beyond cavil are more persuasive 
than the testimony falling from the lips of interested witnesses. Such 
is the instant case. The circumstances all point one way. They are 
aided by disinterested testimony and drive one reading this record to 
the conclusion reached by the circuit judge that the fund in the bank 
was the money of plaintiff and not the money of deceased at the time 
of her death, that it was the money of the plaintiff when deposited 
and so remained. We shall not attempt to detail all the circumstances, 
but some should be noted. Plaintiff, although doing a large business. 
had no bank account in his own name. Unless this money was his 
money he had nothing to show for his season’s work, for the per- 
formance of his contract on the railroad, no money with which to con- 
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duct his operations. Defendant’s counsel insist that both had money, 
but the facts are that the money which plaintiff had was all paid by 
the Marble-Palmer Company after his wife’s death. When she died, 
so far as this record discloses, he was absolutely without present funds. 
Mrs. Nurrie had another account in the same bank, a checking account. 
The amount ‘deposited in this account would indicate that it was for 
her personal needs and household expenses. Plaintiff was not in Kala- 
mazoo during banking hours. He frequently needed currency to pay 
the bonus and the operating expenses of the camp. On occasion when 
plaintiff would be coming home in the evening or when Mrs. Nurrie 
would be going out to the camp, she would have currency in consider- 
able sums in her pocket-book or at the house. On one occasion she 
sent plaintiff $1,000 in currency by one of the men. The money was 
given the man at the bank. Mrs. Nurrie had no separate income and 
was not possessed of any property when she married plaintiff. Every 
dollar of the sum here involved was money paid by the Marble-Palmer 
Company to plaintiff for the performance of his contract. All of these 
circumstances sustain the somewhat indefinite recollection of the bank 
teller to the effect that when the account was opened Mrs. Nurrie ex- 
plained that her husband would not be in town during banking hours, 
and that the account should be so carried as to permit her to draw 
the checks for the convenience of the business. Manifestly this money 
was the money of the plaintiff unless he gave it to his wife. 

Where money is paid to a wife or child, there is a presumption 
that it is a gift or an advancement (Waterman v. Seeley, 28 Mich. 77) ; 
but this is a rebuttable presumption (Smith v. Smith, 215 Mich. 556, 
184 N. W. 501). In the last-cited case we quoted with approval from 
the case of Adlard v. Adlard, 65 Ill. 212, the following language: 


“‘Tt is, no doubt, as argued by appellant’s counsel, a natural pre- 
sumption that a husband, placing his money in the hands of his wife, 
to be invested in her name, intends it as a specific provision for her 
exclusive benefit ; yet such a presumption would be unreasonable when 
a husband, a day-laborer, deposits with his wife his daily, weekly, or 
monthly earnings as he receives them, with a view, as they accumulate, 
to a permanent investment, leaving such investment to her own judg- 
ment, retaining nothing in his own hands, and making no provision 
for his own future.’’ 


This language is particularly applicable to the facts of the instant 
ease. If plaintiff had given this money to his wife, he had practically 
stripped himself of his business capital and the means of going ahead 
with his contract. The circumstances and the testimony above referred 
to rebut any presumption which the law created. We need not review 
at length the testimony introduced by defendant. No shadow of doubt 
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can be cast upon that given by the executor. The mother and sister 
were called as witnesses. Both gave testimony tending to show admis- 
sions of plaintiff that the money belonged to his wife. Both testified 
that they came to visit deceased in December and remained until after 
her death, that on the evening of their arrival she showed the bank 
book of the account in question, said it was hers, and that plaintiff ac- 
quiesced in such: statement, and that she said: ‘‘I have got more this 
time than what I had last time when you came.’’ Their last visit was 
the preceding May. Neither the account in question nor the checking 
account was opened until fall. She had no bank account in May and, 
so far as the record discloses, no cash on hand at the time of their 
former visit. This is possibly but a slight cireumstance, but it chal- 
lenges scrutiny of their testimony. Without further discussion of the 
testimony it may be said that we are clearly of the opinion, as was 
the trial judge, who heard and saw the witnesses, that the money here 
involved is the money of the plaintiff. 

The money being that of the plaintiff, his right to it was not de- 
feated by the fact that it was deposited in the name of another. 
Davis v. Lenawee County Savings Bank, 53 Mich. 163, 18 N. W. 629; 
Hamburger v. Bank of Detroit, 218 Mich. 173, 187 N. W. 535. 

The decree will be affirmed, with costs. 


BANK CREDITING AMOUNT OF NOTE TO 
DEPOSITOR’S ACCOUNT NOT “HOLDER 
IN DUE COURSE” 


Port Washington State Bank v. Polonia Phonograph Company, Supreme 
Court of Wisconsin, 192 N. W. Rep. 472 


Where a depositor transfers to a bank a promissory note pay- 
able to the order of the depositor, and the bank makes an appropriate 
credit upon the depositor’s account, but at all times between the 
receiving of the note and the commencement by the bank of an 
action thereon, such account is constantly in excess of the face of 
the note with accrued interest, the bank is not a holder of the note 
in due course. 

This is because the bank at all times has the legal right to 
charge the amount of the note and accrued interest against the 
deposit and to return the note to its depositor, the transferor. 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 425. 
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Appeal from Circuit Court, Ozaukee County; C. M. Davison, Judge. 

Action by the Port Washington State Bank against the Polonia 
Phonograph Company and others. From a judgment for plaintiff, 
defendants appeal. Reversed and remanded. 

The New York Recording Laboratories is a corporation doing busi- 
ness at Grafton, Wis., in the manufacture and sale of phonograph 
records, and is hereinafter called the Laboratories. On July 7, 1921, 
such company had an account for furnishing records and other 
articles to the defendant Polonia Phonograph Company, and, as it was 
claimed, to the defendant Kuryer Publishing Company, both of which 
were Wisconsin corporations, with their offices in the same building in 
Milwaukee. One C. Dziadulewiez was stockholder in, and director and 
president of, the Polonia Phonograph Company. He was also stock- 
holder in and vice-president and treasurer of the Kuryer Publishing 
Company. Professor Zowski was stockholder in, and director and 
president of, the Kuryer Publishing Company and also a stockholder 
in, and director and vice-president of, the Polonia Phonograph Com- 
pany, but devoted but little, if any, attention to the business of either 
of the companies, spending most of his time abroad. On said date a 
promissory note in the usual form was executed to the Laboratories for 
$1,652.83, due in 90 days, with interest at 7 per cent. It was signed 
by the ‘‘Polonia Phonograph Company, C. A. Krzewinski, Treasurer,’’ 
and before delivery to the payee was indorsed on the back as follows: 
‘*Kuryer Publishing Company, (. Dziadulewiez, Treasurer.’’ On July 
1lth the note was transferred to the plaintiff, Port Washington State 
Bank, by the Laboratories, by ©. E. Moeser, as secretary, and was 
placed to the credit of that company in the checking account then and 
thereafter kept by it with the said plaintiff, and which account was 
then, and continued until November 17th to be, in excess of the amount 
of said note, but on that day was reduced to $731.62. On October 5, 
1921, the date due, it was presented for payment to the defendant 
Polonia Phonograph Company, payment thereof refused, and it was 
duly protested. 

On October 10, 1922, this action was commenced by the service of 
summons. On October 28th the said defendants appeared. October 
29th the complaint was, and on November 18th the separate answers 
were, served. The Kuryer Publishing Co. specifically denied there 
being valuable consideration for its indorsement, and alleged that it 
had no corporate power whatsoever to indorse for accommodation. The 
Polonia Phonograph Co. admitted the execution of the note, and that 
it was for certain phonographie records made for it by the Laboratories. 
It asserted as a defense that, pursuant to contract alleged to have been 
made by it and the Laboratories, the latter was to make and deliver 
certain quantities of first-class phonographie records, but that those so 
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delivered were all defective and worthless; that the note in question was 
given in part payment of said records; that promptly upon discovery 
of the worthless condition of -said records such defendant notified the 
said Laboratories thereof, and refused to make further payments 
unless and until said records were exchanged for properly manufac- 
tued records; that the Laboratories refused and still refuses to ex- 
change the worthless records, and that under said conditions no 
consideration whatever passed from the Laboratories to the answering 
defendant for said note. It also asserted, upon information and belief, 
that certain of the officers of the said Laboratories are executive 
officers of the plaintiff bank, and that at the time of the indorsement 
to and delivery of the said note to the plaintiff bank, said bank knew 
of the claims of said answering defendant, and knew that there had 
been no valid consideration for such note, and that it was unenforee- 
able in the hands of said Laboratories, and alleging further that an 
agreement had been entered into between the plaintiff bank and the 
said Laboratories wherein it was agreed that the note should be trans- 
ferred to the plaintiff bank before it was due, but for the purpose of 
making it appear that the note was indorsed and transferred in the 
due course of business and for valuable consideration, although the 
fact was that said indorsement. and transfer were made merely and 
entirely for the purpose of preventing and delaying the said defendant 
in its claim against the said Laboratories, and to prevent it urging its 
defenses against said note; also that the note was not indorsed and 
delivered over to the plaintiff in good faith and for valuable considera- 
tion and in due course of business; that by reason thereof the transac- 
tion between plaintiff and the said Laboratories was fraudulent so 
far as answering defendant was concerned; that the transfer of the 
note to the plaintiff was void; that the plaintiff is not the real party 
in interest, and is not the bona fide owner and holder of said note; 
and prayed for a dismissal of the complaint. 

A jury having been waived, the case was tried before the court. 
The defendants respectively presented proposed findings of fact, and 
also filed exceptions to the findings as made by the court. The trial 
court’s findings, after reciting the conceded facts as to the existence of 
the parties as corporations and the execution of the note, protest, 
failure to pay, etc., recited as follows: 


**Fourth. That at the time of the execution of said note and for 
valuable consideration the said defendant Kuryer Publishing Company 
duly indorsed said note, and said note so executed was delivered over 
to the New York Recording Laboratories, which for valuable considera- 
tion and before maturity sold and delivered said note to the plaintiff, 
Port Washington State Bank, which became the owner thereof before 
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maturity and in good faith, and which is now and ever since has been 
the owner and holder of said note.’’ 

‘‘Kighth. That at the time of the execution of said note, and for 
some considerable time prior thereto, a large part of the stock of said 
defendant corporations was held by the same stockholders, and that at 
said time, and for a considerable time prior thereto, a number of the 
members of the board of directors and officers of said corporations were 
the same persons, and were in the employ of both defendant companies 
at the same time; that thereafter part of the merchandise for which 
said note was executed was shipped to and received by the defendant 
Kuryer Publishing Company, and that said Kuryer Publishing Com- 
pany received some benefit of said note described aforesaid, and from 
the shipment of the goods for which said note was executed.”’ 


As conclusion of law the court directed judgment in favor of 
the plaintiff against both defendants for the amount of the note, with 
interest, costs and disbursements and from the judgment entered in 
accordance therewith the defendants have separately appealed. 

Otjen & Otjen and Ottomar Kloetzner, all of Milwaukee, for 
appellants. 

William F. Schanen, of Port Washington, and W. T. Sullivan, of 
Milwaukee, for respondent. 


ESCHWEILER, J. (after stating the facts as above).—The 
Kuryer Publishing Company urges on its separate appeal that the 
evidence permits no conclusion other than that its indorsement of the note 
in suit was for accommodation only, that it had no corporate power or 
authority to so indorse, or that in any event its treasurer had no 
power or authority to sign such indorsement so as to bind it. It 
thereby challenges the eighth and part of the fourth findings of fact 
above set forth. 

The superintendent of the Laboratories testifies that the original 
contract for the records and other articles was made with both 
companies. Many of the invoices were made out to the Kuryer Pub- 
lishing Company; others to the Polonia Phonograph Company. On 
plaintiff’s demand defendant produced a large number of such invoices 
at the trial, and many of them show upon their face that they were 
stamped by the Kuryer Publishing Company followed by initials in 
spaces on such stamp indicating that the prices and extensions had been 
examined and found correct. Many of the records sold were des- 
ignated ‘‘Kuryer Records.’’ No written protest or objection appears 
to have been made at any time to such manner of shipment or invoic- 
ing. The president of the Polonia Phonograph Company, being at the 
same time the treasurer of the Kuryer Publishing Company, admitted 
that some of the correspondence concerning the original transaction 
was on the letterheads of the Kuryer Publishing Company, and he 
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was unable to explain how it happened that the invoices were so ad- 
dressed to the Kuryer Publishing Company. Upon this record we 
think the court was justified in his findings of fact in this regard and 
to the necessary conclusion therefrom that the Kuryer Publishing Com- 
pany indorsed for value and not for accommodation. The appellant 
Polonia Phonograph Company asserted by answer a number of grounds 
upon which it claimed to be realeased from liability, but upon the 
trial, however, no evidence was produced to support some of such, and 


the only question here presented is as to whether or not there can be 


asserted an offset by the Polonia Phonograph Company. Under the 
evidence the plaintiff was a holder in due course under section 1676— 
22, Stats., except and unless it did not comply with the requirements 
of subdivision (3) of said section, namely, take in good faith and for 
value. 

One Moeser was the principal managing officer of the Laboratories 
at the time of the transactions in question and also one of the three 
directors of the plaintiff. It appears, however, that he took no part on 
behalf of the plaintiff in the acquiring of the note from the Laboratories, 
and although there was some testimony by the president of the Polonia 
Phonograph Company that he notified Moeser before the transfer of 
the note that there was a claim for damages by the Polonia Company 
against the Laboratories, yet on cross-examination it appears that such 
notice was not given until afterwards. This being so the objection on 
that point cannot be entertained and the question needs no further 
consideration. Manf. Nat. Bank v. Newell, 71 Wis. 309, 314, 37 N. W. 
420. 

In an action at law such as this is the rights and liabilities of the 
parties are to be ordinarily determined as they stand at the time of 
the commencement of the action. Turner v. Pierce, 31 Wis. 342, and 
inferentially at least in Manf. Nat. Bank v. Newell, 71 Wis. 309, 316, 
37 N. W. 420; McCammon v. Kaiser, 218 N. Y. 46, 48, 112 N. E. 572; 
Hutchinson v. Coonley, 209 Ill. 437, 448, 70 N. E. 686; Blanchard & 
Sons Co. v. Am. Realty Co., 79 N. H. 295, 108 Atl. 291; Billings Hdw. 
Co. v. Bryan (Mont.) 206 Pac. 418; 1 C. J. pp. 1149, 1150; 1 R. C. L. 
337. The same has been held to be the rule in determining the status 
of a defendant in an action charging him as a wrongdoer. State ex 
rel. Mengel v. Steber, 158 Wis. 309, 311, 149 N. W. 32. 

From the time the note was taken by the plaintiff bank and an 
appropriate credit made upon the deposit account of the Laboratories, 
and up to and after the commencement of this action that account was 
constantly in excess of the face of the note, so that at all such times the 
plaintiff was in position to and had the legal right to charge the 
amount of such note with then accrued interest against such deposit 
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and return the note to its depositor, the transferor. Such being the 
situation, the bank was not a holder in due course within the statute. 

This rule is so declared in Curry v. Wis. Nat. Bank, 149 Wis. 413, 
419, 136 N. W. 549, and directly so held in Manfrs. Nat. Bank of Racine 
v. Newell, 71 Wis. 309, 316, 37 N. W. 420, supra; also in Hodge v. 
Smith, 130 Wis. 326, 334, 110 N. W. 192; Thompson v. Sioux Falls 
Nat. Bank, 150 U. S. 231, 244, 14 Sup. Ct. 94, 37 L. Ed. 1063; Citizens’ 
State Bank v. Cowles, 180 N. Y. 346, 349, 73 N. E. 33, 105 Am. St. 
Rep. 765; MeNight v. Parsons, 136 Iowa, 390, 113 N. W. 858, 125 Am. 
St. Rep. 265, 15 Ann. Cas. 665, see, also, 22 L. R. A. (N. 8S.) 718; 
Brannan, Neg. Inst. Law, p. 173; Whitley, Bills, Notes, and Checks, 
p. 133; 8 C. J. p. 482; 6 A. L. R. 254, note; 3 R. C. L. 1055. It is 
therefore unnecessary to here pass upon any questions concerning the 
position of a bank holding such paper in the event that, after 
maturity or dishonor, but before suit commenced or notice given of 
infirmity or defense, the account of the transferor with the bank is 
reduced to an amount below the face of the note. 

Though the plaintiff cannot be deemed such a holder in due course 
as to defeat defendant’s right to assert defenses or offsets to such note, 
still it by no means follows that the defendant Polonia Phonograph 
Company is entitled, as it here asserts, to have applied as an offset to 
the note its claim for defective records. Such issue was not disposed 
of by the court below, nor can we do so. Defendant’s answer asserts 
in substance that which is in accord with the position taken by the 
Laboratories on the trial, namely, that any defective records furnished 
were to be returned and replaced, but on the trial and here it is 
asserted that the Laboratories were obliged, under the original contract, 
to repay or give credit to the Polonia Phonograph Company of an 
amount equal to the purchase price of such defective records. In this 
state of the record we shall do no more than remand this cause for 
further proceedings in the court below upon the questions as to what 
right, if any, the Polonia Company had, as of the time of the 
commencement of this action, to an offset against the note and if any 
such right to what amount it was damaged. 

Judgment reversed, and cause remanded for further proceedings 
pursuant to opinion. 





Questions Based on Banking Decisions Published | 
in the June Issue of this Magazine | 


The questions given below are based on the decisions and 
articles published in the June issue of the Banking Law Jour- 
nal. After each question is given the page of the June issue 
where the answer to the question may be found. 


1. A deposits his own money in a bank and, at his request, the 
bank issues a certificate of deposit payable to the order of either A or 
B. A’s death subsequently occurs. With knowledge of A’s death, the 
bank pays the certificate to B upon his indorsement. Is the payment 
valid, or is the bank liable to A’s administrator for the amount of the 
certificate? (pages 375-387) 


2. Where a bank receives property for safekeeping, making no 
charge for the service, is it held to as strict a degree of liability in safe- 
guarding the property as if it were paid for its service? (pages 376- 
390) 


3. Where a bank receives bonds from one of its regular customers 
for safekeepiag, making no charge for the service, is it regarded as 
performing the service gratitously, or does the other business, which 
it receives from its customer, constitute a consideration or compensa- 
tion for the service? (pages 376-390) 


4. A bank receives bonds from one of its customers for safe- 
keeping, making no charge for the service. One of the bank’s officers 
takes the bonds, borrows money thereon and appropriates the proceeds. 
Is the bank liable to the customer for the value of the bonds? (pages 
376-390) 


5. <A bank, acting as executor of an estate, sells the household 
goods belonging to the estate in bulk to the decedent’s widow at a 
price less than the appraised value. In so doing, the bank acts in 
entire good faith. Should the articles have been sold separately? Is 
the bank liable if it appears that a larger price might have been 
obtained? (page 378) : 


6. Under the circumstances recited in Question No. 5, is it a 
defense that the goods sold were appraised at too high a figure? (page 
378) 
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_ 7. A bookkeeper takes from the mail checks, payable to the order 
of his employer. He indorses his employer’s name on the checks, 
éashes them at a bank, which collects them from the drawees. Is the 
bank which cashes the checks liable to the employer for their amount? 
(page 380) 


.. 8. A will authorizes the trustees to invest ‘‘in any security, real 
or personal, as they may deem for the benefit of my estate.’’ The 
trustees invest in the preferred stock of a newly organized corporation 
engaged in the business of manufacturing umbrellas. The testator, dur- 
ing his lifetime, had been engaged in the same business and directed 
in his will that his interest in the business be closed out. The invest- 
ment results in a loss. Are the trustees personally liable? (page 381) 


9. Under the circumstances recited in Question No. 8, would the 
trustees be liable if they had invested in the stock of a successful rail- 
road, manufacturing, banking, or business corporation of long stand- 
ing? (page 382) 


10. A will authorized the trustees to sell the property of the 
estate and ‘‘to invest the proceeds in such other securities as may in 
their judgment be best.’’ The trustees invested $10,000 in the bonds 
of an iron company. The entire issue of bonds was $350,000 and was 
secured by a mortgage on a manufacturing plant in another state. The 
investment resulted in a loss. Did the trustees have authority to make 
such investment under the provision of the will quoted? (page 382) 


11. Is a promissory note a proper investment for trfist funds un- 
der a will which gives the trustees authority to invest ‘‘in such man- 
ner as they shall deem best, with no responsibility for losses. provided 
they act honestly and in good faith?’’ (page 383) 


12. A will authorized the trustee to sell the personal estate and 
invest the proceeds ‘‘in such manner as he may think best.’’ After ecare- 
ful investigation, the trustee invested part of the trust fund in shares 
of the stock of a bank, in which he himself was a stockholder. The 
bank subsequently failed. Should the trustee be held personally . 


liable for the loss? (page 384) 


13. A will authorized the executors to invest ‘‘in such securities 
as to the said executors shall seem best.’’ Does this provision authorize 
the executors to invest in securities which do not belong to the class 
known as ‘‘court securities?’’ (page 385) 


14. If the holder of a note grants an extension of time thereon to 
the maker, does his act in so doing discharge the indorsers? (page 


393) 
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15. If, at the time of granting an extension to the maker of a 
note, the holder expressly reserves recourse against the indorsers, do 
the indorsers remain liable? (page 393) 


16. At the maturity of a note held by a bank, the bank takes a 
renewal note from the maker. The renewal note recites that the 
original note ‘‘with indorsers’’ shall stand as collateral. Are the 
indorsers of the original note discharged from liability? (page 393) 


17. The holder of a draft wires to the drawee bank, describing the 
draft and asking ‘‘Will you pay same?’’ The drawee answers by 
wire that the draft ‘‘is good today.’’ On presentment of the draft, 
the bank refuses to honor it because a receiver for the drawer has been 
appointed in the meantime and the bank wishes to apply his deposit in 
satisfaction of a debt owing from the drawer to the bank. Is the bank 
liable to the holder of the draft? (page 402) 


18. Two persons deposit an equal amount in a joint savings bank 
account, payable to the survivor. One of the joint depositors dies, 
Under the laws of New York, how much, if any, of the entire deposit 
is subject to an inheritance tax? (page 408) 


19. Two persons invest an equal amount in a bond and mortgage, 
the survivor to be entitled to all. Under the laws of New York, how 


much, if any, of the investment is subject to an inheritance tax? 
(page 408) 


20. A person signs his name on the back of a promissory note, 
before it is delivered to the payee, for accommodation and for the 
purpose of lending eredit to the instrument. No notice of dishonor is 
given to the indorser at maturity. Is he liable on the note? (page 
411) 


21. The owner of a savings deposit of more than $1,000 wrote to 
his neice, stating that he had $1,000 in the bank for her, but that he 
might have to use it before his death. Subsequently, he informed the 
neice’s father that the $1,000 deposit was hers absolutely, that he 
might withdraw the interest but would never touch the principal, 
which conversation was reported to the neice. The depositor retained 
the passbook until his death. Was there a valid gift so as to entitle 
the neice to the deposit? Was there a valid declaration of trust so as 
to entitle her to the deposit? (page 413) 


22. The payee of a note indorses it and delivers it to a corpora- 
tion in payment of a prior note of his held by the corporation. The 
maker has a defense against the payee. Is the corporation a holder for 
value so as to be entitled to enforce the note against the maker? 
(page 417) 
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23. <A petition in bankruptcy is filed against one of a_ bank’s 
depositors. Thereafter, and before he is adjudicated a bankrupt, the 
bank pays checks drawn by him, without notice of the bankruptcy 
proceedings. Is the bank liable to the bankrupt’s trustee in bankruptey 
for the amount of the cheeks? (page 420) 


24. A note, given by the maker to the payee in payment for a 
machine, provides that title to the machine shall remain in the payee 
until the purchase price is fully paid; that on failure to pay, the 
payee may seize the machine, sell it, apply the proceeds on the note 
and retain all prior payments as rent for the machine, and that 
the payee would pay any balance due. Does this provision destroy the 
negotiability of the note? (page 430) 


25. Jones indorsed and delivered to a bank a note signed by Smith 
and payable to the bank’s order. The note was dishonored at maturity 
and no notice was given to the indorser. The note was given for the 
accommodation of the indorser. Did the failure to give him notice of 
dishonor discharge him from liability? (page 436) 


26. A promissory note contains the following clause: In case 
this note is collected by an attorney, either with or without suit, the 
makers agree to pay a reasonable attorney’s fee.’’ Is it negotiable‘ 
(page 438 ) 


27. A promissory note provides that upon default in payment of 
interest, the whole shall become due and that after maturity the rate 
of interest shall be increased from eight per cent. to ten per cent. Is 
it negotiable? (page 438) 


28. The following indorsement appears on the back of a prom- 
issory note: ‘‘For value received we hereby guarantee payment of 
the within note, including interest and costs at maturity or any time 
thereafter demanded.’’ Does this indorsement have the same effect as 
an indorsement in blank? (page 438) 


29. <A statute of limitations prescribes the time within which an 
action must be commenced upon contracts, including promissory notes. 
When does the statutory period begin to run as against the maker 
of a demand note? When does the period begin to run as against the 
indorser of a demand note? (page 448) 


30. Does the payment of interest by the maker of a demand note 
start the period of limitation running anew as against him? Does the 
payment of interest by the maker start the period over again with 
regard to the liability of the indorser of the note? (page 448) 





Management of Decedents’ Estates 


Banks and Trust Companies as Executor, Administrator and Trustee 
Under Will 


By JOHN EDSON BRADY 


INVESTMENTS (Continued) 
§ 74. Investments Under Sanction of Court. 
§ 75. Authority to Make Particular Investment Granted. 


§ 76. Approval of Court in Advance Refused. 


§ 74. Investments Under Sanction of Court. Where a trustee is 
uncertain as to how the fund in his control should be invested he may, 
under the statutes, or the practice, in some states, apply to the court, 
having jurisdiction of the estate, for instructions. In some states this 
seems to be a privilege, which the trustee may exercise for his own 
protection, while in others it is apparently a duty. In some cases the 
application to the court is made for authority to make the investment. 
In others the approval of the court is asked for after the investment 
has been made. Some of the statutes covering these matter are re- 
ferred to in the article of this series in the November, 1922, issue of 
the Journal. 

As a general thing, while the sanction of the court, if obtained in 
advance, will effectually protect the trustee in case of a subsequent 
loss, it does not follow that the failure to secure the court’s approval 
before making an investment is in itself sufficient to render the trustee 
liable for a subsequent loss. The effect of such failure is to throw 
upon the trustee the burden of proving that the investment is such as 
the law permits and was prudently and carefully made. Nevertheless, 
where this practice is in vogue it is well for the executor, administrator 
or trustee to follow it. 

The practice of applying to the court for approval in the matter of 
investing or otherwise dealing with the assets of an estate or trust is 
not encouraged in New York. Under § 215 of the New York Civil 
Practice Act an executor or administrator may apply to the surrogate 
for advice and direction in the matter of selling assets belonging to 
the estate where ‘‘the value of the same is uncertain or is dependent 
upon the time and manner of sale thereof,’’ and under § 228 the sur- 
rogate may designate a bank or trust company, in which funds of the 
estate are to be deposited in the event that co-executors, administrators 
or trustees disagree on this point. In the matter of making invest- 
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ments the fiduciary is regulated by §111 of the Decedents’ Estaté 
Law, which authorizes the investment of trust funds in ‘‘the same 
kind of securities as those in which savings banks of this state are by 
law authorized to invest * * * and in bonds and mortgages on unin- 
cumbered real property in this state worth 50 per centum more than 
the amount loaned thereon.’’ The securities in which New York sav- 
ings banks may invest are specified in § 239 of the Banking Law. 

In a recent New York decision the executors of an estate applied 
to the surrogate asking for the court’s approval of the executors’ 
action in borrowing money for the estate and pledging securities be- 
longing to the estate. The decision is In re Hanna’s Estate, 196 
N. Y. Supp. 160. This decision was published in full in the January 
issue of the Journal at page 28. 

The court refused to entertain the application of the executors and, 
in so doing, wrote as follows: 

‘The conduct of the estate, pledging of securities, borrowing of 
money, and dealing with the assets of the estate, in order to bring 
about a final judicial settlement of the estate, is a matter that is en- 
tirely invested in the executors. The executor is the personal ap- 
pointee of the testator and derives his power from the will. Letters 
testamentary are only evidence of the power. If the court attempted 
to direct executors in such duties, the court would become the executor, 
and would be foreclosed upon a final accounting to hear objections 
urged against the acts of the executors. It is my universal practice 
not to advise executors in such matters. 

‘‘In this estate the executors have not filed an inventory of all the 
assets of the estate, and the court has not been placed in the position 
of having full knowledge of the accurate condition of the assets and 
liabilities of the estate. However willing the surrogate may be to aid 
the executors in the administration of an estate, it is presuming too 
much to seek his advice and approval of acts of executors which may 
be subject to his consideration upon a final accounting. An order in 
a matter of this character is not justified by precedent, nor is the 
procedure orderly. 

‘*Application is denied.”’ 


§75. Authority to Make Particular Investment Granted. In a 
District of Columbia decision, Dante v. Hutchins, 48 App. D. C. 66, it 
was held that a court of equity has jurisdiction to authorize a trustee 
to purchase a part of the land upon which a business block belonging 
to the estate is erected. 

It appeared that one of the assets of the trust estate was a build- 
ing known as the Hutchins Building, situated on D Street in the city 
of Washington, D. C. A portion of the ground, upon which the build- 
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ing stood, was owned by the estate, while the remainder of the land 
was held under a long term lease, which had recently expired. The 
trustee applied to the equity court for permission to purchase the 
land theretofore leased. It was urged that the estate could be better 
conserved by the purchase of the land than by attempting to segregate 
the portion of the building standing upon the leased land from the 
portion standing on the land owned by the estate. 

The equity court denied the application on the ground that the 
court deemed ‘‘the proposed purchase to be beyond the court’s juris- 
diction for conservation, though wise as a business proposition.”’ 

Upon appeal the decision was reversed, the court saying: ‘‘The 
sole question here is whether the equity court has power to authorize 
the purchase of this land for the purpose of properly conserving the 
estate. We are of the opinion that it has. The power to conserve 
implies the power to do those things essential to preserve the estate 
from loss. We are dealing here with a business block constructed for 
use as an entity. The portion owned in fee by the estate surrounds 
the leasehold on three sides. To segregate the property would 
mean to cut out of the building a section 22 by 40 feet fronting 
22 feet on D Street. Not only would there be much expense in effect- 
ing the segregation but it would greatly impair the value of the entire 
block, of which the leasehold forms but a small fraction. * * * 

‘“‘It, however, does not appear from the record that the lease cannot 
be renewed. If this can be accomplished it may appear to the court 
below that the interests of the estate can be best preserved by a re- 
newal of the lease. But if this cannot be done, or be done on such 
terms as in the judgment of the court would be more advantageous to 
the estate than to purchase the land the court has full power,to decree 
authority to purchase.’’ 

In Fisher vy. Fisher, 170 N. C. 378, 87 8S. E. 113, it was held that, 
where a will expressly specified the manner in which a trust fund 
was to be invested the court could sanction a departure from the direc- 
tion contained in the will, if such course appeared to be proper for the 
preservation of the estate. 

In this case it further appeared that the trustee invested $8,000 
of the trust fund in his hands in stock of an incorporated bank, of 
which he was president. This investment was made under a direct 
order of the court. And it was made with the knowledge and ap- 
proval of the administratrix, who was the owner of the annual income 
of the fund for life. Objection to this investment was filed on behalf 
of those entitled to the fund after the death of the life tenant on the 
ground that ‘‘the principal has been returned with inadequate 
interest.’’ . 
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It was held that the objection was not properly taken. ‘‘The rule 
undoubtedly is,’’ said the court, ‘‘that a trustee is not allowed of his 
own will to invest the trust fund in his own individual enterprise, and, 
if he does so, he must account either for the profits realized or the 
legal rates of interest at the election of the claimant.”’ 

But this case did not come within the rule above stated, since it 
appeared that the trustee, before making the investment had sought 
and obtained the approval of the court. His precaution in so doing 
probably saved him from personal liability. 

In White v. Sherman, 168 Ill. 589, 48 N. E. Rep. 128, a trustee 
invested trust funds in railroad stocks taking the certificates in his 
own name so as not to be obliged to apply to the court in case he should 
desire to sell them. The reason he gave was that it might become 
necessary to sell the shares quickly, and an application to the court 
would cause delay. 

Here the court said: ‘*‘We do not regard this reason for taking 
securities in his own name as sufficient. He was a trustee appointed 
by the court in accordance with the provisions of the will and it was 
his duty to call for the direction of the court when necessary. It was 
not, therefore, proper for him to put himself in such a position as 
would relieve him from the necessity of asking the direction of the 
court.”’ 


§ 76. Approval of Court in Advance Refused. Sound arguments 
can be advanced against the policy of granting the court’s approval 
of investments in advance. Such arguments are to be found in a 
Delaware decision, In re Conwell, Delaware, 115 Atl. Rep. 309. In 
this case it was held that a trustee is not ordinarily entitled to obtain 
in advance the sanction of the court to a proposed investment, even 
where a statute authorizes loans on such securities ‘‘as may be ap- 
proved’’ by the court. 

The Delaware Statute (Revised Code of 1915, par. 3875) lists the 
classes and kinds of securities in which trustees may invest the funds 
of trusts. The last item in the list is ‘‘such other securities as may be 
approved by the chancellor.’’ 

Relying on this statute, a trustee petitioned the court for approval 
in advance of a loan of trust funds to certain individuals, secured by 
a judgment bond. 

The court refused to grant its approval saying: ‘‘If approval 
should be given to this particular investment, it would be natural for 
the trustee to rely upon the chancellor’s approval as his security 
against possible loss. While such approval might not be sufficient to 
relieve him of all responsibility, of watching over the investment and 
calling it in should it become endangered, yet the fact that such ap- 
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proval had been given would doubtless tend to encourage a less careful 
oversight than would otherwise be bestowed upon it, and would make 
the course of the chancellor more difficult in case question were later 
made by the cestui que trust concerning its propriety. In view of 
the detailed nature of the list of investments of which’ the statute 
approves, and the arrangement thereof, I see no reason why the 
chancellor should be called upon to aid the trustee in passing in 
advance upon investments which lie outside the specified list.’’ 

The court further said: ‘‘Trustees are selected because of their 
supposed ability to manage the affairs of their trusts in a business- 
like way, and with due regard to the safety and profitable investment 
of the funds committed to their custody. Not only is good faith re- 
quired of them, but also that degree of diligence and prudence which 
should characterize intelligent, careful and vigilant men in the suc- 
cessful conduct of their own affairs. The selection of an individual 
to serve as trustee presupposes the existence in him of these qualities. 
Possessing them, he is entirely qualified to pass on investments in the 
first instance and should be willing, if he contemplates departing 
from the list of securities designated by the statute, to assume the 
burden of responsibility without asking the court to do so for him. 
Such course would be the best sort of evidence of the faith of the 
trustee in the safety and propriety of the investment, for unless there 
is such faith in the investment, it is not to be assumed that the trustee 
would ineur the personal risk of making it.’’ 

In another Delaware decision, however, it was held that the court 
will give its sanction to an investment clearly necessary for the benefit 
of all interested, and for the preservation of the trust estate. In re 
Bellah, 8 Del. Ch. 59, 67, Atl. Rep. 973. In this case it was held that 
the court had power to authorize a trustee to bid at a foreclosure sale 
under a mortgage held by him as trustee, and to take title to the 


property, where it deemed it advisable and necessary for the welfare of 
the estate, although the provisions of the will creating the trust did not 


authorize the trustee to invest in real estate. 

The will in this case bequeathed $100,000 in special trust to be 
invested in some safe and productive securities, preferring bonds and 
mortgages on real estate, with power from time to time to call in and 
reinvest the same as might be necessary. In the course of the admin- 
istration of the trust it became necessary to foreclose one of the mort- 
gage investments made in accordance with the provisions of the will. 
When, on the sale of the property, no bidder appeared the trustee bid 
in the property for the sum of $100, and then applied to the court for 
approval of what he had done. Acting upon the petition of the 
trustee the court sanctioned his action, permitting him to take title 
to the property in his own name as trustee, and to pay all the neces- 
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sary expenses of the sale out of the trust fund. The court added, 
however, that this was an authority to be exercised with extreme 
caution, and only when clearly required for the benefit of all interested 
and for the preservation of the estate. 

A court of equity has no power to require a trustee to do against 
his will what it should not permit him to do of his own volition. 
Stouffer vs. Clagett, Md., 32 Atl. Rep. 284. 

In this case the testator, by the terms of his will, devised property 
to a trustee to pay the income to Jesse Clagett for life, with remainder 
to his children. The life beneficiary, finding himself in financia! diffi- 
eulties, asked the court to direct the trustee to invest $800 of the trust 
estate in the purchase of household and kitchen furniture, horses, 
farm implements, etc. The court without notice to the trustee granted 
the petition, and the trustee then came into court and asked that the 
order be rescinded, as being outside the authority of the court. 

The court in granting the petition of the trustee said, ‘‘If the 
trustee had, without authority of the court, made this investment in 
the property and loss had ensued, he would unquestionably have made 
himself liable to the remaindermen. A court of equity would not 
permit a trustee to thus deal with the funds in his hands. The court 
has no power to require a trustee to do against his will what it should 
not permit him to do of his own volition. It is perfectly apparent 
that the very object of the testator would be defeated by permitting 
part of the corpus of the estate to be invested for the benefit of the 
life tenant in perishable property. Even if the trustee had been noti- 
fied of the proceeding the court had not power or authority to require 
him to invest the trust funds in property not only of a doubtful char- 
acter, but which must, by the very use of it, depreciate in value, if it 
be not wholly destroyed.”’ 


(To be continued ) 





ee 
Inquiries 
In this department are answered each month inquiries submitted, which are of general 


interest to our subscribers and which pertain to the law of 
banking and negotiable instruments 


FORM OF CERTIFICATION STAMP 


Pennsylvania. 
Editor, Banking Law Journal: 


Dear Sir—May we have an expression of opinion as to -” proper 
stamp for certifying checks of the following two :— 


Certified 


AS TO THE AMOUNT OF THIS CHECK 


AND THE GENUINENESS OF THE SIGNATURE OF THE MAKER ONLY 





192 





DROVERS & MERCHANTS NATIONAL BANK 
PHILADELPHIA, PA. 


Cashier 


Certified 


Good for $_ 
when properly oli 


192 


DROVERS & MERCHANTS NATIONAL BANK 
PHILADELPHIA, PA. 


Answer—The inquirer asks as to the respective merits of two certi- 
fication stamps. 
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Of the two forms given, the second, containing the words ‘‘when 
properly indorsed,’’ would provide the greater protection to the bank. 

When a bank certifies a check for the holder in the ordinary form, 
merely using some such word as ‘‘good,’’ ‘‘aecepted,’’ or ‘‘certified,’’ the 
bank thereupon, in legal effect, enters into a contract with the holder. 
The certification is equivalent to the acceptance of a bill of exchange. It 
is an admission by the bank that the signature of the drawer is genuine, 
which admission the bank will not subsequently be permitted to deny. 
It does not admit the genuineness of the body of the check, as against 
alteration or forgery, nor does it admit the genuineness of any indorse- 
ments which may be on the check. 

The certification also admits that the drawer has on deposit a sum 
sufficient to pay the check and it imports an agreement on the part of the 
bank to pay the check when duly presented. 

The first form of certification, certifying the amount ‘‘and the 
genuineness of the signature of the maker only,’’ therefore, neither adds 
to nor detracts from the ordinary contract of certification. 

But the second form, reciting that the check is good ‘‘when properly 
indorsed,’’ may, under certain circumstances, affect the liability of the 
certifying bank. 

It is proper and permissible for a bank to include the words ‘‘when 
properly indorsed”’ in its certification stamp. The reason is that, in the 
absence of an agreement with its depositor, the bank is under no obljga- 
tion to certify his checks. Being under no obligation to certify the de- 
positor’s checks, it may certify them ‘‘on any condition that it pleases.’’ 
Security State Bank v. State Bank of Brantford, N. D., 154 N. W. Rep. 
282; 32 Banking L. J. 856. 

If the words ‘‘when properly indorsed’’ are not included in the 
certification, the bank may be held liable to the holder of the certified 
check, even though the same has not been indorsed by the payee. 

The rule is applied in the ease of Goshen National Bank v. Bingham, 
118 N. Y. 349; 21 Banking L. J. 524. It was there held that, when a 
bank certifies a check for the drawer, by a form of certification such as 
‘‘good’’ or ‘‘certified,’’ the certification obligates the bank to pay only 
on condition that the check is properly indorsed when presented; but 
when a bank so certifies an unindorsed check for the holder, that is one 
to whom the payee has transferred it without indorsement, no such 
condition applies; in such case the bank is bound to pay the holder of 
the check if he has a good title to it, notwithstanding the check lacks 
proper indorsement. 

In the ease of Meuer v. Phenix Bank, 183 N. Y. 511, 76 N. E. Rep. 
1100; 21 Banking L. J. 43, 317, the payee of a check transferred it 
without indorsement and the transferee had it certified. It was held 
that this transaction rendered the check subject to defenses, but, there 
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being no defense to the check, the holder could enforce it against the bank. 

The most recent decision we know of on this question is Lipten v. 
Columbia Trust Company, 185 N. Y. Supp. 198. This decision was pub- 
lished in the February, 1921, issue of the Banking Law Journal at page 
96. It holds to the same effect as the decisions above cited. This question 
is given further attention in the March, 1921, issue of the Banking Law 
Journal at page 225. 


RIGHTS OF BONA FIDE HOLDER OF CHECK 


Oklahoma. 
Editor, Banking Law Journal: 

Dear Sir—Will you answer the following inquiry, citing authorities 
in point: 

J. issued and delivered his check to B. drawn on a bank in which 
he carried his deposit in the city of Lawton, this state. B. endorsed the 
check and cashed it at a bank in this, Oklahoma City. J. stopped pay- 
ment on the check before it was presented in the regular course of 
business to the bank on which it was drawn. 

Can J., in an action brought against him by the bank that cashed 
the check, plead fraud perpetrated by B. in procuring the check? 

Is the bank that cashed the check an innocent purchaser for value? 

Are J. and B. both liable to the bank that casned the check? 

The Oklahoma Statute provides: 

(See. 4235 R. L. 1910) ‘‘A check is a bill of exchange drawn on a 
bank, payable on demand. . Except as herein otherwise provided, the 
provisions of this chapter applicable to a bill of exchange payable on 
demand apply to a check.”’ 

(See. 4329 R. L. 1910) ‘‘A check of itself does not operate as an 
assignment of any part of the funds to the credit of the drawer with 
the bank, and the bank is not liable to the holder unless and until it 
accepts or certifies the check.’’ Subscriber. 


Answer—The inquiry concerns the rights of a bank, receiving a 
check from the payee, where the drawer of the check claims that the 
payee obtained it from him by fraud. 

In an action brought by the bank, as holder of the check, against 
J, the drawer, the latter can defend on the ground that the check was 
obtained from him by the payee by fraud, provided the bank is not a 
holder in due course. If the bank is a holder in due course, the defense 
of fraud is not good against it. 

In order for the bank to be a holder in due course, it must appear 
that the bank paid value for the check, and had no notice that the 
drawer claimed to have a defense against the check and the bank must 
have received the check before it was overdue. 

It appears from the inquiry that the bank paid value for the 
check, because it is stated that the bank cashed the check. 
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The inquiry does not set forth the circumstances in which the bank 
received the check, but presumably the bank acted entirely in’ good 
faith and had no knowledge of any circumstances which should have 
put it upon notice. 

The third requirement is that the bank must have received the 
check before it was overdue. The rule in this regard is that the pur- 
chaser of a check must have received the check within a reasonable 
time after its issuance in order to be a holder in due course. What is 
a reasonable time depends upon the circumstances. In a recent Kansas 
decision, Anderson v. Elen, 208 Pac. Rep. 573, it was held that a 
person receiving a check for value 24 days after the issuance of the 
check was a holder in due course. This decision was published in the 
October, 1922, issue of the Banking Law Journal at page 735. 

It would appear, then, that the bank is a holder in due course and 
entitled, as such, to enforce the check against the drawer, notwith- 
standing the defense of fraud. 

J., the indorser, is also liable to the bank. But, in order for the 
bank to hold the indorser, it is necessary for it to show that the check 
was presented to the bank on which it was drawn for payment within 
a reasonable time after the bank received it and that notice of dishonor 
was promptly sent to the indorser. <A failure to take these steps would 
discharge the indorser from liability on the check. The drawer, by his 


act in stopping payment of the check, waived presentment for payment 
and notice of dishonor. 





Greenville Bank and Trust Company, Jersey City, N. J. 


"THE new building of the Greenville Bank and 

Trust Company, Jersey City, N. J., is being con- 
structed in the Neo-Greek style of architecture so 
popular in Europe of late. A feature of this new 
building will be the completeness of its modern safe 
deposit facilities. It is designed by 


Alfred C. Bossom 


Bank Architect and Equipment Engineer 


First National Bank Building, Jersey City, N. J. 
680 Fifth Avenue, New York 


Correspondence Invited 





A Statement of 
Facilities 


Commercial Banking, since 1812 
( Authorised depository for federal, state and municipal funds ) 


Direct Foreign Banking, since 1814 
( Correspondents in all principal cities of the World ) 


Trust Department, Organized 1888 
( Acquired through consolidation With Franklin Trust Co. in 1920) 


Seven offices in the principal financial, wholesale and retail 
districts of Manhattan and Brooklyn 


THE BANK 
OF AMERICA 


ESTABLISHED 1812 
NEW YORK CITY 


BANK AND INVESTMENT ITEMS 


PROTESTING DRAFTS IN LATIN 
AMERICA—The Department of Commerce, 
through the Bureau of Foreign and Domes- 
tie Commerce, has issued four Trade In- 
formation Bulletins, dealing with the pro- 
testing of drafts in Latin American coun- 
tries. The bulletins were issued under the 
date cf July 2 and are numbered 112, 113, 
114 and 115, respectively. Bulletin No. 
112 ceals with the general aspects of the 
subject, Bulletin No. 113 with protest in 
South American countries, Bulletin No. 114 
with protest in Mexico and Central Am- 
erica and Bulletin No. 115 with protest in 
Cuba and other West Indies. 

These bulletins do not undertake to enter 
into a discussion of the general laws of 
bills of exchange in Latin countries. Their 
purpose is rather to analyze the remedies 
open to the drawer of a draft in the event 
of its being dishonored by the drawee. 

The information presented in these bul- 
letins was obtained through the medium 
of a questionnaire sent to the American 
eonsular officers throughout Latin America. 
The questionnaire, which is given in full 
below, indicates the nature of the informa- 
tion the bulletins contain. 


1. What is the cost of protesting a 


draft for (a) $500, (b) $1,000, (e) $5,000, 
if unpaid at maturity? 

2. Is there a difference in the cost .of 
protesting drafts for nonacceptance and 
for nonpayment? 

3. (a) What is the time limit within 
which a draft may be protested?  (b) 
What is the time limit for legal action 
following the protest? 

4. Describe how the protest is effected. 
If the cost of protesting drafts in your 
territory is unusually high, what are the 
reasons for it? 

5. What is your opinion on the advis- 
ability of protesting drafts (A) in con- 
nection with a single shipment to a new 
customer when he refused (a) to accept 
the draft; (b) to pay an accepted draft; 
(B) in connection with one or several 
shipments to an old customer temporarily 
embarrassed (a) when he refuses to ae- 
cept the draft; (b) when he can not meet 
an aecepted draft? ; 

6. If it desired to extend time to a 
eustomer who can not meet an accepted 
draft at maturity, is it possible to extend 
the draft without losing the legal rights 
under the draft? In such a ease may ex- 
tension be safely marked on the old draft 





Gives Per Cent and Safety 


HETHER you can get seven per 
cent. on stock and be certain of 
the safety of your principal depends 
entirely on what is back of the stock. 


American Telephone and Telegraph 

stock is based on the Company’s 

“i People’s ownership in the Bell System prop- 

essenger e 

erties. These properties include the 

Associated Companies which earned 

5.5% onabook cost of $1,500,000,000. 

These earnings are conservative and 

their continuance may be assumed. 


Its dividends and interest from stock 
and bonds of associated and other 
companies added to its other earn- 
ings, enable the American Telephone 
& Telegraph Company safely to pay 
9% dividends on over $700,000,C00 
stock outstanding. This stock can 
today be bought in the open market 
to yield about 7%. 


Full information of this Seven-per-cent-and- 
Safety Investment will be sent on request. 


“BELL TELEPHONE ~ 
SECURITIES CO. ine 


D.F. Houston, Pres. 
195 Broadway NEW YORK 
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ITALIAN DISCOUNT 
AND TRUST COMPANY 


399 BROADWAY NEW YORK 
Capital and Surplus $1,500,000 


Our Foreign Services 


Directors 


LUIGI BERIZZI 
Berizzi Bros. Co. 
VINCENZO DE LUCA 
V. De Luca & Co. 

A. PORTFOLIO 
A. Portfolio Co. 
RICHARD E. DWIGHT 
Rounds, Schurman & Dwight 
HON. JOHN J. FRESCHI 
EMANUEL GERLI 
E. Gerli & Co. 
JOSEPH GERLI 
Lk. Gerli & Co. 
GIOVANNI GIRARDON 
Vice-President 
HECTOR GRASSI 
L. Gandolfi & Co. 
ALESSANDRO OLIVOTTI 
A. Olivotti & Co. 
LUIGI PODESTA 
Natl. Inst. of Exchange 
JOSEPH DI GEORGIO 
Di Georgio Fruit Co. 
J. M. POTTS 
E. Gerli & Co. 


DVENADL 22000 0NNUUEUOOONAAOOEAOUAOOOOOURUOOAOOAOOSOODOSOOOOANOODAONOOAEOOOANONGOONOOOOEEAONAOUONOOOEAOOOAOONOAOOOOOOONNOOOOODOLE 


4) 


or is it preferable to exact a 
ceptance? 

7. Are there any days of grace allowed 
under the laws of (name of 
country) in the payment of promissory 
notes, drafts, ete.? 

8. Will the banks in your district safe- 
guard the drawer’s interests by such action 
in connection with drafts as circumstances 
eall for, or are they accustomed to strictly 
follow instructions from the drawer? 

9. Under the laws of (name 
of country) is the agreement or the in- 
struction not to protest an accepted draft 
valid? 

10. What are the rights of the drawer 
of an accepted draft in the event of 
bankruptcy. or insolvency of the drawee 
occurring between the accéptance and 
the date of maturity? 

A limited number of copies of the bul- 
letins are available to those who are in- 
terested in them, and will be forwarded 
upon application to Mr. A. J. Barnaud, 
district manager of the Bureau of Foreign 
and Domestic Commerce, Room 734, Cus- 
tom House, New York City. 


new ac- 


UNITED STATES MORTGAGE AND 
TRUST COMPANY STATEMENT—The 
statement of conditions of the United 
States Mortgage and Trust Co. of New 


Accepts drafts for financing shipments of 
merchandise to and from Italy and the 
United States—and all other parts of 
the world. 


Domestic and foreign acceptances. 
Commercial andtravelers letters of credit 
available in every part of the world. 
Domestic and foreign bills of exchange. 


Buys and sells exchange on all countries. 
specializing in Italian exchange. 


ROME-—Banca Nazionale di Credito 


Capital Paid up Lit. 250,000,000 


PARIS Banque Italo-Francaise de Credit 


Capital Paid up 


Affiliated Banks 


Frs. 15,000,000 


a. 


York at the last call of the Comptroller 
at June 30 showed total resources of $67,- 
942,064.62, the deposits standing at $58,- 
583,024.08, and surplus and undivided 
profits at $4,251,428.22. At a meeting of 
the board of directors of this company, 
held on June 21, the board declared a 
quarterly dividend of 4 per cent. on the 
stock of the company, payable July 2, 1923, 
to stockholders of record June 27, 1923. 


GUARANTY TRUST COMPANY OF 
NEW YORK announces the appointment 
of John J. Sample as a vice-president of 
the company. Mr. Sample will continue 
to be associated with the domestic depart- 
ment of the company, wheré he will super- 
vise all loans on staple commodities, such 
as sugar, coffee, cotton and grain, which 
the company specializes in and finances on 
a large scale, both domestic and export. 
Recently Mr. Sample has been supervising 
banking relations with customers in South- 
ern States, and in the future he will de- 
vote more of his time to the business of 
the company in that section. 

Mr. Sample has devoted most of his 
business life to specialization in cotton, 
and his knowledge of cotton financing in 
all its phases is widely recognized. During 
the war his earlier experience in cotton 
and with French import and export meth- 





TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


(Helsingfors ) 


Branches: 124, all. over Finland 


This bank is in a position to render direct banking service through 
its branches and agencies in connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind of Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


cds was invaluable to the trust company, 
which handled the financing of cotton pur- 
chases for the French government and for 
private concerns in France, all of which 
were made through the French Cotton 
Commission. In recognition of his services 
to France in this connection, Mr. Sample 
was awarded the gold n:edal of the Con- 
sortium Cotonnier Franeais, his being one 
of the two such medals awarded. 

Mr. Z. B. Curtis, vice-president ard 
cashier of the Union Trust Co. of Little 
Rock, Arkansas, has also been appointed 
a vice-president of the Guaranty Trust Co. 
of New York, and will assume his duties 
with the Guaranty on September first. 

Mr. Curtis is well known throughout the 
Southwest. For many years he was as- 
sociated as an officer of the Union Trust 
Co. when that institution was in charge of 
Mr. Samuel W. Reyburn, who is now presi- 
dent of the Associated Dry Goods Corp. 
of New York, a director of the Guaranty 
Trust Co. and other large corporations. 


THE GIRARD NATIONAL BANK of 
Philadelphia, in its ‘Economie Review,” 
dated July 14, writes as follows concern- 
ing business conditions: “Recession in in- 
dustry and business is more a mental con- 
dition than an actual reality. None the 
less, there has been a distinct halt in vari- 


ous forward moving activities, notwith- 
standing that the tremendous momentum 
which was acquired during the earlier part 
of the year, keeps things going ahead in 
notably big volume. There has been a 
further decided let-down in various com- 
modity prices, as well as a larger decline 
and heavy liquidation in the securities mar- 
kets. The present attitude has become one 
of still greater care and circumspection in 
making commitments, and this is now 
clearly reacting to slow productive activi- 
ties. 

“While the general disposition in busi- 
ness quarters is to move carefully and to 
avoid anything like excessive commitments, 
especially where they involve capital outlay 
which cannot be quickly recovered in the 
turn of trade, it is realized that the Ameri- 
can people, by their activities extending 
through more than a year, succeeded in 
working themselves and the country into 
an exceedingly strong economic position. 
This has not been impaired, but rather 
buttressed by developments of the recent 
past, which are even yet in the course of 
their evolution. 

“Two influences make what are mainly 
and largely disturbing to our present situa- 
tion. One has to do with labor and its 
extreme demands in this country. The 
other is the European problem, economic 
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and political, which has become more diffi- 
eult and dangerous. It was the rising 
wages of labor, passing upward in ever 
higher producing costs and prices, which 
had chiefly to do with the stop in certain 
lines, notably new building construction, 
which began to take place some weeks ago. 
Capital and business saw immediate danger 
and ultimate ruin in the way things were 
mounting up and up, and refused to fol- 
low into the hazard zone.” 


THE NEW YORK COMMUNITY 
TRUST, whose establishment at 120 Broad- 
way was announced on July 6, with various 
local banks and trust companies as trus- 
tees, has made known the names of a num- 
ber of prominent citizens, who have joined 
in sponsoring its organization and who are 
understood to have participated in under- 
writing the initial budget. Among the 
persons named are: Mr. Felix Warburg 
of Kuhn, Loeb & Co.; Mr. Thomas Wil- 
liams. of Ichabod T. Williams and Sons; 
Mr. William Arbuckle Jamison, directing 
partner of Arbuckle Bros., and Mr. Frank 
J. Parsons of 55 Cedar street. 

Mr. Warburg, in a recent statement, 
said: “Experience in Cleveland, Boston 
and elsewhere has indicated that the Com- 
munity Trust plan can decrease obsole- 
scence and reduce the waste involved in 
bequests that have ceased to serve useful 


purposes. It will tend to make benefae- 
tions more effective and less haphazard. 
The late Judge Frederick Goff, who organ- 
ized the Cleveland foundation nine years 
ago, was one of the most progressive and 
distinguished lawyers and bankers of the 
Middle West. That foundation has been 
signally successful, and the New York or- 
ganization is modeled upon the same plan.” 

Walter MeMeekan, trust officer of the 
Manufacturers Trust Co., a trustee of the 
Community Trust, stated: “A beginning 
is made. The Community Trust has com- 
mended itself to men in the front rank 
of the city’s civic and commercial leaders. 
Its work will be vigorously pushed for- 
ward, because we believe it to be what 
Colonel Leonard P. Ayres, the former chief 
statistician of the army general staff, has 
ealled it—“the greatest single contribution 
of our generation to the art of wise 
giving.” 

The Community Trust, having a com- 
mittee on distribution, including represen- 
tatives from the various trustee banks and 
trust companies and from the public, is 
organized to administer funds, in small or 
large amounts, for general or specific edu- 
eational and philanthropic objects. The 
first community trust—the Cleveland foun- 
dation—established nine years ago by the 
late F. H. Goff of Cleveland, with the 
Cleveland Trust Co. as’ trustee, now has 





prospective funds in the form of wills, 
amounting to many millions of dollars, to 
be used for civie purposes. 

The chairman of the trustees’ committee 
of the New York Community Trust is 
Alvin W. Kreech, chairman of the board 
of the Equitable Trust Co. Ralph Hayes 
is its director. 


PLAINFIELD TRUST COMPANY 
ELECTS NEW PRESIDENT—At the 
monthly meeting of the board of directors 
of the Plainfield Trust Co., held on June 
21, Harry H. Pond was elected president 
to succeed Orville T. Waring, deceased. 

For the past 13 years Mr. Pond ‘has 
been a resident of Plainfield. He has been 
actively identified with civie and local proj- 
ects tending to further the growth and 
welfare of the community. During the 
World War he served as chairman of one 
of the local Liberty Loan committees. He 
is now the president of Muhlenberg Hos- 
pital’s board of governors. 

Since June 4, 1902, when the Plainfield 
Trust Co. was founded, its development 
has been remarkable. Beginning with de- 
posits of $124,000, the deposits of the bank 
now amount to over $9,300,000. 

The past year has been an auspicious 
one for the bank. It marked the second 
increase in eapital stock since the organ- 
ization of the company. Last December a 
66 2-3 per cent. stock dividend was de- 
clared, whieh inereased the capital stock 
from $300,000 to $500,000, giving the com- 
pany a combined capital, surplus and un- 
divided profits of over $1,000,000, with 
total resources of over $10,000,000. 

The board of directors of the bank is 
composed of the following: Charles W. 
MeCutehen, chairman of the board; Henry 
M. Cleaver, Frederick Geller, Arthur M. 
Harris, Augustus V. Heely, DeWitt Hub- 
bell, Edward H. Ladd, Jr., Harry H. Pond, 
Charles A. Reed, Frank H. Smith, John 
P. Stevens, Samuel Townsend, Cornelius B. 
Tyler and Lewis E. Waring. 

The executive management of the bank 
is in charge of: Harry H. Pond, presi- 
dent; Augustus V. Heely, vice-president ; 
DeWitt Hubbell, vice-president, secretary 
and treasurer; F. Irving Walsh, assistant 
secretary-treasurer; H. Douglas Davis, as- 
sistant secretary and trust officer; Russell 
C. Doeringer, assistant treasurer. 


FIRST NATIONAL BANK OF FORT 
WAYNE, INDIANA, through Charles M. 
Niezer, president, announces the appoint- 
ment as transfer agent and dividend dis- 
bursing agent of the preferred capital 
stock of the Tokheim Oil Tank and Pump 
Co. of Fort Wayne, consisting of $500,- 
000.00 of the preferred stock. The trust 


The sole business of 


The National City Company is 
the purchase and distribution of 
investment securities. The dis- 
tribution is as broad as the coun- 
try itself. Through the Com- 
pany’s offices in more than 50 
leading cities, the banks of every 
section are promptly advised of 
desirable new bond issues. 


NEW ORLEANS 


department of this bank, of which F. A. 
Schack is trust officer, has also been ap- 
pointed as transfer agent and dividend dis- 
bursing agent for the preferred capital 
stock of the Home Telephone & Telegraph 
Co. of Fort Wayne, consisting of 13,000 
shares at $50.00 each, total issue $1,500,- 
000.00, as well as trustee under an inden- 
ture of trust to issue $1,000,000.00 first 
mortgage 6 per cent. bonds, series “A.” 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK, of New York City, in 
its “Monthly Letter,” dated July 1, has 
the following to say of the general situa- 
tion: “In many important particulars, in 
connection with the future of domestic 
trade, the developments in June were 
among the most significant of the year. 
Surface changes so far as business activity 
was concerned were few, but the reap- 
pearance of the conservatism which was 
the foundation of the recovery during the 
early part of the year restored confidence 
to a firm basis, thus impressing upon busi- 
néss men the fact that it is possible to 
maintain a reasonably uniform volume of 
trade through the application of sound 
methods. The almost complete disappear- 
ance of the tendency to speculate, which 
was mainly responsible for the uncertainty 
developed late in April and early in May, 





BIG LITTLE PORTO RICO 


Porto Rico as an island isn’t very big, but in her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 


a year. 


More than ninety per cent. of this business is transacted with the United 


States, of which the island and its citizens are a part. 


As the pioneer American banking institution in Porto Rico we have given every 
aid to the island’s commercial development and we have shared in its growth. 


We have gained the reputation for handling all business entrusted to us with 
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promptness and economy. 
tions direct. 
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OF PORTO RICO 
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Branches: 


was regarded as an assurance. that sound 
methods are in favor again. This condi- 
tion may not continue indefinitely, for con- 
fidence in the future, which usually rests 
on a basis of an expectation of a continu- 
ing demand for goods at higher prices, is 
a direct inducement to speculation, but it 
is probable that conservative methods will 
prevail for increasingly longer periods 
after it becomes more generally understood 
that the factors which were responsible 
for the last check will again operate if 
the conditions which brought them into 
play in the first place are repeated. 
“Owing to the fact that the June mar- 
kets were influenced by particular factors 
which affected individual commodities, con- 
ditions during the month were generally 
described as “spotty.” In other words, 
price movements were influenced by de- 
mand and supply conditions as they af- 
fected each market, rather than by general 
conditions. As a_ result, price changes, 
late in the month, were irregular, the 
changes being almost equally divided be- 
tween ups and downs. This condition was 
significantly illustrated in the grain mar- 
ket, corn advancing to its highest price 
for the year, while wheat dropped to its 
lowest price for the year. Iron prices 
showed a tendency to soften, but steel 
prices remained firm, an increased demand 
for future deliveries of steel being re- 
ported. Oil prices were forced lower, in- 
ereased production continuing to dominate 
the immediate situation in that industry. 
Rubber prices moved lower, the supply 
position forcing price concessions, despite 
efforts at control. Sugar also moved lower, 
the latest crop reports indicating produc- 
tion in excess of earlier estimates. Coffee 
alone among the principal commodities 
failed to reflect demand and supply condi- 


Arecibo, Mayaguez. Caguas 


tions, the markets remaining undisturbed 
in the face of short supplies, largely as 
a result of expectations of a large Brazil- 
ian crop and on account of the control 
exercised by the Brazilian government.” 


TWO NATIONAL BANKS TO MERGE 
—Another national bank merger is in proc- 
ess in Boston. Arrangements were com- 
pleted on June 12 for the merger of the 
Boylston National Bank with the Com- 
monwealth-Atlantic National Bank, which 
latter bank is the result of the recent 
merger of the Commonwealth Trust Co. 
with the Fourth Atlantic National Bank. 

The stock of the Boylston National is 
to be purchased at $200 per share. The 
bank has deposits in excess of $13,000,000. 
The Boylston will be continued at its pres- 
ent location as a branch of the amalga- 
mated banks, and President Charles W. 
Bailey will continue as its manager. Presi- 
dent Mumford of the Commonwealth- 
Atlantic announced that the merger would 
become effective when the Comptroller of 
the Currency approved the details. 


THE WESTPORT BANK AND TRUST 
COMPANY of Westport, Conn., has se- 
lected Alfred C. Bossom of 680 Fifth 
avenue, New York, as the equipment en- 
gineer in connection with the new build- 
ing they are undertaking at this time, 
which is located on a triangular plot at 
the intersection of Chureh and State 
streets. 

The bank will be fitted with a safe de- 
posit vault department of the latest type. 
There will be a mezzanine, in the rear of 
which will be the offices. In the rear of 
the building several stores have been pro- 
vided for. 

The triangular plot upon which the build- 
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Atlantic Offices : 


ing will be erected offers a very unique 
treatment, as the building will be’ seen 
from the two main thoroughfares of the 
city. The exterior is to be of brick and 
limestone. 


NEW YORK BANK MERGER COM- 
PLETED—The merger of the Importers 
and Traders National Bank into The 
Equitable Trust Co. of New York became 
effective on June 29. As a result of this 
consolidation the Equitable now has a 
capital of $23,000,000, and surplus and 
undivided profits of more than $9,500,000. 
Deposits are in excess of $300,000,000 and 
total resources are over $375,000,000. 

The officers of the Importers and Trad- 
ers Bank at 247 Broadway will be known 
as the Importers and Traders office of the 
Equitable. Its customers will continue to 
transact their commercial banking business 
with the same officers and employees, but 
they will have the further advantages of 
the banking, foreign exchange, trust, in- 
vestment and safe deposit services of the 
Equitable. 

THE SEABOARD NATIONAL BANK 
recently announced the inauguration of a 
new banking service for the benefit: of 
depositors and customers traveling in the 


‘‘Berengaria’’ ‘‘ Mauretania” 


THE CLYDESDALE BANK LTD. 


OVER 180 OFFICES IN SCOTLAND 


—— 


United States and abroad. The innova- 
tion provides that the customer can use his 
own check book when traveling. 

The Seaboard Checkbook-Letter of Credit 
is a combination of an ordinary check 
book, passbook, and letter of identification 
and takes up no more room than an ordi- 
nary check book. 

“Arrangements can be made,” the an- 
nouncement stated, “to have customers’ 
checks honored by a number of the leading 
banks in the important cities and summer 
resorts both in the United States and in 
the principal foreign countries. The use 
of one’s own check book when traveling 
obviates any possible delay, especially in 
foreign countries, while forms of drafts— 
often unfamiliar—are prepared and _ sub- 
mitted for signature, and does away with 
the necessity of carrying large amounts of 
money in excess of current requirements.” 


UNITED BANK AND TRUST COM- 
PANY RESULT OF MERGER—The Sac- 
ramento-San Joaquin Bank and the Mer- 
chants Bank of San Francisco have united 
under the title of United Bank and Trust 
Company of California. The new busi- 
ness department is now established in San 
Francisco. 





REPRESENTATIVE ATTORNEYS 


To facilitate the operations of Bankers, Investors, Capitalists and other readere 
ef BANKING LAW JOURNAL who may be obliged to seek legal advice in matters 
pertaining to banking transactions, or require other legal services, we append the 
following list of Attorneys, who will be found prompt and reliable in the die 


eharge of any business entrusted to them. 


DISTRICT OF COLUMBIA 


Washington 
WILLIAM L. SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 
Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 


Patent, Trade-Mark, Copyright and Corporation 
Causes. 





IDAHO 
RICHARD H. JOHNSON 


ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


Boise 


MICHIGAN 
Battle Creek 
H. C. VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 
MILLIS, GRIFFIN, SEELEY & STREETER 
ATTORNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men’s Association, Hemi- 
meter Ciger Company and any. Detroit. Bank or 
Trust Company. 





MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW : 
Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 





NEW YORK 


New York City 
LOUIS F. DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City. 


FRANK P. WOGLOM 
ATTORNEY-AT-LAW 
280. Broadway —~ 


Attorney for Twenty Third’ Ward Bank of the 
City of New York. , e 





PENNSYLVANIA 


Philadelphia 
RUBY R. VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 
Attorney for Northwestern National Bank and 


Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone 
Spruce 4961, 4962 


Cable Address 
Ruvale 


SOUTH CAROLINA 


Columbia 


BARRON, McKAY, FRIERSON 
& MOFFAT 
ATTORNEYS-AT-LAW 
10th Floor Unior National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H. Moffatt, M. G. McDonald and 
W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH DAKOTA 
JOHNSON & JOHNSON 
ATTORNEYS-AT-LAW 


Biunt, S. D. 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, S. D. 
Attorneys for Fort Pierre National Bank. 


Midland, S. D. 
Attorneys for Midland State Bank. 





Pierre 


Sioux Falls 
BAILEY & VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Gliddee 
Building... Attorneys for R. G. Dun & Co., :-West- 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank, 





UTAH 


Ogden City 
‘ DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bidg. 
Attorney for Security State Bank, Ogden, Utah. 


WEST VIRGINIA 
Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 





